Themost 
SERVING THE LEGAL PROFESSION SINCE 1927 COmp r eh ens! Ve, 


finest corporate 
Sits available 


Each CORPEX unit consists of: 

# GOLD-TOOLED BINDER with the look 

of fine leather, plus unique pocket 

permanently attached to inside front 

cover for foldaway seal. 

Corporate name embossed in gold 

on spine. 

Matching vinyl SLIP CASE. 

Foldaway SEAL with carrying case. 

TWENTY STOCK CERTIFICATES 

lithographed on high-quality bond paper 

with the Big Board appearance, plus full 

page stubs. Certificates are numbered 

and imprinted with name of corporation, 

capitalization, state of incorporation and | 

Officers titles. | 

SPECIAL FORMS SECTION furnished 
| 


with all outfits includes a review of latest 
|.R.C. requirements for Sub-Chapter S 
(election not to be taxed as a corporation), 
Medical and Dental Reimbursement 
plans and Section 1244 plus required 
forms and, in addition, forms for annual 
meetings of shareholders and directors. 

s 75-blank minute sheets and title page 
or printed minutes and by-laws 
CORPEXPEDITER for quick completion 
of minutes with minimum expenditure 
of attorney time. 

# Special printed minutes and by-laws are § 
available for Professional, Not-for-Profit, 
Model and “Close” corporations (with 
a separate one for California) and for 
corporations organized in the states of 
New York, Florida and Texas. 


= Mylar reinforced tab indexes. 


Now Available: New Minutes & 
By-Laws — Chapter 607 of Florida 

General Corporation Act Codified by 
Statute of 1979. 


Dial Toll-Free Number 
1-800-221-8181 


CHARGE TO YOUR AMERICAN EXPRESS, 
MASTER CARD OR VISA CREDIT CARD 


For complete description and cost of other outfits 
and individual items, write for FREE catalog. 


Use this order form for your convenience. ~ CORPEX, Dept. F, 480 Canal Street, New York, N.Y. 1001 3] 
CORPORATE NAME Print name exactly as on certificate of incorporation 


(If more than 50 characters and spaces, add $6.00.) 


STANDARD 


OUTFIT State of Ship to 
ni Date of Incorporation Street Address, 
Outfit No. 1 with 75 biank sheets $39. 50 No. of 
Outfit No. 1A with printed minutes” Authorized Shares Par Value $ each City, State, and Zip Code 
and by-laws $41. 75 / Or Shares without par value Attention of Tel # 


Corporate name stamped in gold on s 


é Certificates signed by Pres. and Ship Outfit No. $ (| Check enclosed 
Aiso available in BLACK or BROWN binder. 


*When ordering Minutes & By-Laws specify (1 Single Check Payable to Corpex Must Accompany Order 


| 
Corn ® | (J Multiple Incorporators | 
| 
| 
| 


Dept. F. 480 Canal Street, THROUGH: 
New York, NY 10013 Signature 
(212) 925-2400 
Prices subject to change without notice FBJ 283 


: 


Have you 


accounted for — 


We are Genealogists, not Detectives. 


‘The ‘Altshuler Ghart 


Paternal 


AL TSHULER GENEALOGICAL SERVICE 


— 


PLEASE WRITE for 
complimentary brochure 


ALTSHULER GENEALOGICAL SERVICE, INC. 
A Florida Corporation 
159 Madeira Ave., Coral Gables, Florida 33134, (305) 374-1246 


Offices and Correspondents in the United States and throughout the world 


rand genealogical chart. 


Over 40 years of service to 
ATTORNEYS - ADMINISTRATORS - GUARDIANS - EXECUTORS + TRUSTEES - BANKS 


We Specialize in 
Locating Heirs 
to Estates 


We are pleased to discuss 
any heirship problem 
without obligation. 

Please call collect. 
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ANOTHER REASON TO ORDER A 
BLACK BEAUTY* CORPORATE OUTFIT 


" Our Southeast office provides overnight deliveries to Northern Florida 


and second day deliveries to Southern Florida. 


Excelsior-Legal Southeast, Inc. 
PO. Box 889, Norcross, GA 30091,(404) 449-5091 
To place your next rush order into immediate production— 


call toll free 1-800-241-8816 


Black Beauty is America’s most popular corporate 
outfit. Here are some of the reasons— 

* Everything (including seal) is inside the 
“all-in-one” corporate outfit. * Improved 
corporate record book and slip case in 
lustrous black vinyl with high quality gold 
stamped border. The sturdy, dust-proof 
slip case reserves place on shelf when 
corporate record book is removed. * Hid- 
den rivets and gold label window on spine 
for attractive appearance and quick iden- 
tification. * Interior pocket neatly holds 


loose documents. 


Request Catalog of 
Law Products and Services 


FTO: EXCELSIOR-LEGAL 
SOUTHEAST, INC. 
PO. Box 889 
Norcross, GA 30091 


/ Shipment within 24 hours 
| after receipt of order. 


i Shipment free when you 
: enclose check. 


1 SHIP VIA AIR: 

! $4.00 ADDITIONAL 

! WITHIN THE 48 CON- 
1 TIGUOUS STATES. 

t ($5.00 ELSEWHERE.) 
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* Improved 14%” extra capacity booster stan- 
dard three ring metals. Black Beauty “all- 
in-one”’ outfits include: * Customized seal 
in sei pouch. * 20 lithographed share 
certificates in a separately bound section 
with full page stubs. Each is numbered and 
imprinted with corporate name, capitaliza- 
tion, state and officers’ titles. * 50 sheets, rag 
content paper. Or printed Minutes and By- 
laws with tax materials updated to conform 
with the Economic Recovery Tax Act of 
1981. Minutes and By-laws include up-to- 
date IRC §1244 Resolution, Subchapter S 
Materials, Medical/Dental reimbursement 

plan, appendix of forms, instructions, work 

sheets and 20 blank sheets. Special editions are 

available for CA, CT, DE, FL, GA, IL, MI, MO, 

NJ, NY, PA, TX and Blank State (Model Business 

Corporation Act). * Our exclusive corporate record 

tickler. * Mylar reinforced tab indexes with five positions. ° 

ai Transfer ledger, 8 pages bound in separate 
section. 


Complete Black Beauty® Outfit 


No. 70 (Green No. 71) 
$39.50 


50 sheets blank minute paper.. 
$42.00 


No. 80 (Green No. 81) with 
printed minutes and by-laws. .. 
Charge to American Ex 

g or 


You may also select Green Beauty 
with the same fine features. 


Excelsior-Legol 


New York * Georgia * Illinois * Texas 


(J No. 70 [] No. 71 


$39.50 
Please Ship: [_] No. 80 [[] No. 81.....$42.00 State Year 


(Print corporate name exactly as on certificate of incorporation. If longer than 45 characters and spaces, add $6.25 for 2” die seal.) 


NPV or PVS 


authorized shares each 


Certificates signed by President and 


Capitalization $ 


1 Ship via Air—$4.00 extra. 


(Secretary-treasurer, unless otherwise specified) 
(J IRC §1244 complete set—resol., dir. min., treatise, law, etc., $4.50 extra. 


Number Expires Signature 


Zip Code 
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Continuing legal education has 
become one of the most important 
functions of The Florida Bar, equal- 
ing the disciplinary function in terms 
of budget and activity, but not in 
number of full-time staff because of 
strong support by volunteer lawyers 
from the sections and committees of 
the Bar to develop curriculum and 
course materials, and serve as teachers 
and panelists. 

Our CLE staff of 14, including 5 
lawyers, coordinated the production 
of 88 courses at 266 locations with 
attendance by 16,000 lawyers last 
year. In addition, six practice manuals 
and nine supplements were pro- 
duced. Because many lawyers attend 
more than one CLE program each 
year, only about 8,000 of the 20,000 
lawyers practicing in Florida actually 
attended a CLE course. 

Review of CLE around the coun- 
try demonstrates that our programs 
rank among the top eight or ten states 
from the standpoint of quality and 
availability of CLE, but several large 
states provide more advanced course 
curriculum than we have yet deve- 
loped. 

California’s CLE program, serving 
74,000 members, is produced by a 
separate institute, supported by the 
Bar and California’s law schools, 
called the “California Continuing 
Education of the Bar” (CEB). CEB, 
which has a staff of 250 including 32 
lawyers, attracted 64,500 attendees 
to 106 courses at nearly 800 locations 
last year. 

The State Bar of Texas with 38,000 
lawyers, a CLE staff of 28, with 11 
lawyers, produced 35 courses for 
16,000 attendees at 80 locations in 
1982. 

The Georgia Bar, serving 13,000 
members with a CLE staff of eight, 
including two lawyers, attracted 5,800 
attendees to 26 courses at 50 loca- 
tions. 

Twelve states have adopted man- 


72 THE FLORIDA BAR JOURNAL/FEBRUARY 1983 


Educating lawyers 


By James C. Rinaman, Jr. 


datory CLE requirements for Bar 
membership. Although there have 
been no serious proposals for manda- 
tory CLE in Florida, our Professional 
Ethics Committee has repeatedly 
requested that The Florida Bar estab- 


The Florida Bar 
must plan to produce 
higher quality, more 
advanced CLE programs 
and develop the capability 
to triple our present 
CLE capacity within 
the next 10 years 


lish a mandatory ethics course for all 
members. 

The Florida Bar Certification Pro- 
gram, established last year for tax 
and civil trial practice, and now pro- 
posed for family law, real property 
and probate, will soon make the need 
for quality advanced CLE courses 
more urgent. 

As lawyer specialization and adver- 
tising increase, CLE requirements for 


maintenance of certification and desig- 
nation will increase, and proposals 
for extending mandatory CLE to the 
general membership will no doubt 
arise. 

The Florida Bar has tried to fund 
CLE programs and publications en- 
tirely from registration fees and book 
sales, although Bar surveys indicate 
most Florida lawyers would approve 
some CLE subsidy from mandatory 
Bar dues. Because administrative over- 
head and indirect costs are absorbed 
by the Bar, such subsidies already 
exist. Sections currently receive a flat 
10 percent of gross registration fees 
for programs sponsored by them, but 
section budgets absorb the cost of 
staff coordination of section pro- 
grams. 


Last year for the first time, our 
CLE programs incurred a deficit 
($16,000 based on a $906,000 budget 
for direct costs). 


Of greater concern is the fact that 
the deficit resulted from unexpected 
reductions in CLE attendance which 
had reached a high of 22,000 in 1980, 
dropped to 19,000 in 1981, and to 
16,000 in 1982. Similar attendance 
drops were experienced by most 
states, probably attributable to com- 
petition from new CLE providers, 
the economic recession, and in Flor- 
ida, fewer lawyer renewals in the 
designation program. 


By 1990 there will be mote than 
50,000 members of The Florida Bar, 
and 60 percent of America’s popula- 
tion growth is expected to occur in 
only three states—Florida, Texas and 
California! 


The Florida Bar must plan to pro- 
duce higher quality programs, more 
advanced CLE programs, and devel- 
op the capability to triple our present 
CLE capacity within the next 10 
years. This expansion shou!d be 
funded on a self-supporting basis, 
although a mandatory course such as 
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ethics could be funded from Bar 
dues. 

We need to involve law school 
faculties and facilities in the plan- 
ning, writing and presentation of these 
programs, especially at the advanced 
level. 

We should further define the var- 
ious levels of CLE in some context 
such as basic, intermediate and 
advanced, and set appropriate prior- 
ities for allocation of our resources to 
best meet the need at each level. 

Basic CLE assumes the law student 
has learned concepts and rules of 
law, and teaches the inexperienced 
practitioner about tools and methods 
by which these principles can be 
applied—learning to work within the 
legal system. 

Intermediate CLE should polish 
the experienced practitioner’s skills, 
increase efficiency, broaden under- 
standing of how and why legal con- 
cepts and rules are applied, and pro- 
vide information about current 
changes in the law. 

Advanced CLE should enhance 
the experienced lawyer’s ability to 
understand the fundamental origins 
and concepts of the law so that he can 
effectively participate in adapting 
the legal system to rapidly changing 
social, economic and political cireum- 
stances, and help to prevent the legal 
system from becoming a burden and 
an irritant to the public, or an imped- 
iment to economic and social pro- 
gress. 

Several important steps have been 
taken recently to develop these ideas. 

In 1982 our Legal Standards Com- 
mission, chaired by Bill Trickel of 
Orlando, recommended that the Bar 
and Florida’s law schools join in a 
pilot program to provide advanced 
CLE courses of extended duration at 


a level higher than offered by our 
present one-day CLE schedules. 

The Student Education and Admis- 
sions to the Bar Committee, chaired 
by Bill Sizemore of Tampa, has pre- 
pared a project for our Academic 
Conclave to be held at the Stetson 
University College of Law March 4, 
1983, which is designed to produce a 
working draft of a plan to implement 
the Legal Standards Commission’s 
recommendations. 

These ideas have been enthusiasti- 
cally endorsed by the deans of all five 
law schools in Florida, and faculty 
members from each school will par- 
ticipate in the Academic Conclave 
project. 

Effective January 1, 1983, the Flor- 
ida Supreme Court created “Law 
Faculty Affiliate” membership in The 
Florida Bar which will allow faculty 
admitted to practice in other states to 
participate fully in Florida Bar activi- 
ties, but not to engage in the practice 
of law. 

At the ABA Midyear Meeting in 
New Orleans this month, the officers 
of the Florida, Texas and California 
Bars will inaugurate a series of meet- 
ings designed to maintain liaison and 
share knowledge and experience in 
areas such as CLE between these 
three great Bars. 

These developments could lead to 
creation of a broad based CLE pro- 
gram in Florida, sponsored by The 
Florida Bar, or various local and spe- 
cialty bars, and the law schools, which 
could provide the most comprehen- 
sive and highest quality CLE pro- 
gram in the nation. More importantly, 
such a plan could avoid development 
in Florida of counter-productive CLE 
competition between Bar groups and 
law schools which is already occur- 
ring in some states. 5 


You 
could be 
a 
winner... 


... in the sixth annual article writing 
contest of The Florida Bar Journal. 
Articles to be considered will be 
those published in the Journal 
between May 1982 and April 1983. 


Awards will be presented at the 
annual convention of The Florida Bar 
in June 1983. Plaques will be 
presented to authors in three 
categories: 


e Practical “how to do it” discussions 

e General discussions 

e Specialized columns sponsored by 
sections of the Bar 


Members of the Journal Editorial 
Board will judge articles on basis of 
content, clarity, accuracy and useful- 
ness. 


No special entry form is needed. 
The only requirement is to submit an 
article for review by the Editorial 
Board, and if published, it will be con- 
sidered in the competition. 


Authors may submit articles for 
possible publication in the Journal by 
sending manuscripts not exceeding 
18 double-spaced lettersize pages to 
Managing Editor, The Florida Bar 
Journal, Tallahassee, Florida 32301. 
Specialized columns will be 
submitted to the section editor for 
consideration of publication. 


British Antique Importers, Inc. 


5109 South Tamiami Trail Sarasota, Florida 33581 


7000 sq. ft. of commercial and domestic 


furniture. 


Excellent leasing terms. 


Call collect for photographs. 


Open every day 
10 a.m. - 6 p.m. 


(813) 921-2288 

(813) 377-3846 (evenings) 
Florida's largest stockists of fine quality hand 
tooled leather top desks. 


Evenings 
By Appointment 
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EXECUTIVE DIRECTIONS 


Why shouldn't it be you? 


By John F. Harkness, Jr., Executive Director 


Periodically, I receive comments, 
both in person and by letter, from the 
membership about the lack of oppor- 
tunity for input into the decisions and 
actions of The Florida Bar. The oppor- 
tunities do exist to become involved 
in the decision-making process of 
every program of the Bar. 

The major decision-making body 
of the Bar is your Board of Governors 
which meets approximately every 
two months throughout the state. We 
have always encouraged members to 
attend the meetings and to view their 
elected representatives. All of the 
meetings are open except for an 
executive session which deals with 
discipline—the only closed part of 
the Board meeting. Any other part of 
the meeting is open to whoever 
wishes to attend. We invite, each 
time, the presidents of the local bar 
associations to attend, as well as sec- 
tion and committee chairmen who 
live in the area where the meeting is 
to be held. 

Your attendance is not only wel- 
comed, but it is encouraged. I 
believe that you will see that the 
Board is a deliberative body and that 
many decisions are close because 
there are opposing views on many 
different topics. 

Another way that you can become 
more directly involved is to consider 
the possibility of serving on the Board 
of Governors. The makeup of the 


Board really spans the spectrum as 
far as number of years in practice and 
size of law firm, as well as location. 
We have single practitioners on the 
Board as well as members from large 
law firms. 

The election process is about to 
begin, so I would suggest that some 
of you give serving on the Bar’s 
Board of Governors a thought. Begin- 
ning with the January 1 issue of the 
Bar News, you will note a list of the 
Board of Governors seats that are up 
for election this year. One-half of the 
seats are up each year as provided for 


The Florida Bar Journal encourages the submission of 
manuscripts for publication. Articles should be typed 
doublespaced on standard-sized paper and should 
not exceed 18 pages, including footnotes. Please sub- 
mit an original, not a copy of the article. All manu- 
scripts submitted to the Journal are reviewed by 
members of the Editorial Board. For additional infor- 
mation, call (904) 222-5286 or write Managing Editor, 
The Florida Bar Journal, Tallahassee, Florida 32301. 
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by the Bylaws. Nominating petitions 
are required to be filed on or before5 
p.m. on February 15. A nominating 
petition consists of the candidate’s 
name and the signature of five active 
members of The Florida Bar in good 
standing. The only other requirement 
is that the nominee endorse written 
acceptance on the petition. There is 
at least one representative on the 
Board from each judicial circuit, as 
well as one out-of-state representa- 
tive. The remaining seats are distrib- 
uted by an attorney-population 
formula in the Bylaws; therefore, in 
some circuits there is more than one 
representative. 

The election is by secret ballot. 
The ballots will be mailed on or 
before March 1 and they must be 
postmarked or filed by midnight on 
March 15. Approximately four days 
after the ballots are due back, they 
will be counted and the results will be 
certified by the clerk of the Supreme 
Court and myself. 

As you will note, the qualifications 
are modest. I believe this was done 
on purpose, in hopes that anyone 
who wishes to run may run. The time 
element for Board of Governors’ ser- 
vice involves approximately three 
days every two months, plus time 
spent as a designated reviewer in 
grievance matters and unauthorized 
practice of law matters. A Board 
member will sit on at least two Board 
committees, which normally meet 
during the Board meetings. If you 
like what the Bar has been doing and 
want to become more involved, or if 
you don’t like what the Bar has been 
doing and want to try to do some- 
thing different, now is the time to 
think about submitting yourself as a 
candidate for election. I believe that 
within the next four years, there will 
be challenges to the profession that 
we have never seen before. The tre- 
mendous pressure for advertising, as 
well as tort reform will be something 
with which we will be dealing for 
years. 

Someone has to make decisions. 
Why shouldn’t it be you? O 
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Simple. 


We want to be here because youre here. 


We're prepared to handle all 
of your trust needs, no matter 
where you are in Florida. Our 
officers can set up new trusts, 
transfer an existing trust, help 
with estate planning, offer tax 
advice and manage portfolios 
quickly and conveniently. 

We're NBD Trust Company of 
Florida and although we may 
be new to Florida we’re not new 
to the trust business. In fact, 
we're part of NBD Bancorp, Inc. 
which, through its subsidiaries, 
manages one of the largest 
trust portfolios in the country. 


You'll have the support and 
experience of NBD Bancorp’s 
affiliate National Bank of 
Detroit behind you, too, viaa 
computer terminal linking us 
to its Trust Division. So, as a 
customer, you get the conven- 
ience and accessibility of a 
local trust company as well asa 
wealth of resources and 
experience. 

Did you know that our parent 
company NBD Bancorp, Inc. has 
assets exceeding $12 billion? 
And did you know that NBD is 
on the leading edge of new 


banking and communication 
technology? Our combined 
capabilities enable us to offer 
Florida customers a level of 
service heretofore unavailable. 
We’re NBD Trust Company of 
Florida and we're here to serve 
your needs. For information 
or to arrange an appointment, 
please call John F. Fralick at 
(305) 659-0800 today. 


TRUST COMPANY 
OF FLORIDA 


SUBSIDIARY OF NBD BANCORP INC 


450 Australian Avenue South « Reflections Office Centre * West Palm Beach 33401 
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The Subchapter S 


Revision Act of 1982: a viable alte 


By Peter A. Spadoni 


On October 1, 1982, Congress en- 
acted the Subchapter S Revision Act 
of 1982 (the “Act”), substantially re- 
vising the longstanding provisions of 
Subchapter S. The Act was signed 
into law on October 19, 1982, as P.L. 
92-354. The changes made by the Act 
generally became effective on Janu- 
ary 1, 1983. 


Background of Subchapter S 


Subchapter S of the Internal Reve- 
nue Code contains a set of rules 
which allow certain qualifying 
(small) corporations to elect to have 
corporate income taxed at the share- 
holder level only. Generally, under 
Subchapter C, corporate income is 
taxed both at the corporate level, 
when earned, and at the shareholder 
level, when distributed. 


| 


Subchapter S first became law in 
1958.! Since that time, numerous re- 
visions? have resulted in a “patch- 
work” set of highly technical, 
sometimes conflicting, rules often 
leading to unexpected results.’ 


Legislative history of the statute 
states: 


[Subchapter S] permit[s] businesses to select 
the form of business organization desired, 
without the necessity of taking into account 
major differences in tax consequences... . 
Also permitting their shareholders to report 
their proportionate share of corporate in- 
come, in lieu of a corporate tax, will be a sub- 
stantial aid to small business . . . [and] be of 
substantial benefit to small corporations 
realizing losses for a period of years where 
there is no way of offsetting [the] losses against 
taxable income at the corporate level, but the 
shareholders involved have other income 
which can be offset against these losses.‘ 


Although nearly every subsequent 
amendment to Subchapter S has re- 
cited this statement, the complexity 
and restrictions of Subchapter S have 
defeated its stated purpose. At long 
last, the Act presents a viable alterna- 
tive for small businesses and 
investors. 


History of the Act 


The Subchapter S Revision Act of 
1982 first appeared as a report of the 
Staff of the Joint Committee on Tax- 
ation. The original report was sub- 
mitted to the Joint Committee on 
May 18, 1979, “Tentative Recom- 
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mendations for Changes in Subchap- 
ter S.” The final report was issued on 
April 30, 1980, “Tax Simplification 
Proposals Relating to Tax Option 
Corporations” (a report of the Joint 
Committee on Taxation, prepared 
for use by the Senate Finance Com- 
mittee).6 Although a few of the 
changes recommended in the report 
found their way into the Economic 
Recovery Tax Act of 1981,” the body 
of the report was eventually intro- 
duced in both the House and Senate 
as H.R. 6055 and S. 2350 respectively. 


Overview of the Act 


The Act simplifies and modifies 
the rules relating to eligibility for 
Subchapter S status and the opera- 
tion of electing corporations.’ In 
addition to simplification, the Act 
adopts rules for Subchapter S taxa- 
tion similar to the current rules for 
partnership taxation. Although most 
laymen believed that Subchapter S 
originally allowed corporations to be 
taxed “the same as partnerships,” it 
did not. 


GER 


1ative for small businesses and investors 


The Act renumbers each section in 
Subchapter S. It changes the term for 
corporations subject to taxation by 
Subchapter S from “Electing Small 
Business Corporations” to “S corpo- 
rations.” The term “C corporations” 
describes all other corporations. Al- 
though the specific changes of the 
Act are too numerous to list here, the 
substantive changes discussed in this 
article are summarized as follows: 

1. The Act removes the 80 percent 
limitation on foreign source income. 

2. The number of permitted share- 
holders is increased from 25 to 35.9 

3. The 20 percent limitation on 
passive income has been removed 
for corporations which, at the close 
of the taxable year, do not have ac- 
cumulated earnings and profits from 
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questions of soft-tissue injury Illustrate soft tissue injuries 
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graphic evaluation of various muscu jective complaints of pain, numbness 
irritation and soft tissue injury. Subjec the EMG and myelog logram 
documented with the statistical accuracy equal to th 
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C corporation years.!® (This will al- 
low real estate holding companies to 
elect Subchapter S, avoiding double 
taxation.) 

4. Although corporations are still 
limited to one class of common stock, 
§1361(c)(4) allows differences in 
stock voting rights. 

5. Electing corporations will be 
required to report income on a calen- 
dar year basis unless the corporation 
can establish, to the satisfaction of 
the Commissioner of Internal Reve- 
nue, a business purpose for some 
other year. This eliminates the oppor- 
tunity for initial deferral of income 
(straddle) and the problem of 
bunching income on termination. A 
corporation which was an Electing 
Small Business Corporation on 
December 31, 1982, will be allowed 
to retain its old taxable year until 50 
percent of its stock has changed 
ownership.!! 

6. The law regarding distributions 
from an S corporation was extensive- 
ly changed.!2 

7. Section 1362(b) changes the 
deadline for making an election to be 
treated as an S corporation for the 
current year to the 15th day of the 
third month of such current taxable 
year. This corresponds with the time 
for filing the corporation’s return. An 
additional requirement prohibits 
retroactive elections if an ineligible 
shareholder held stock at any time 
during the predeadline portion of the 
electing year.'® Such elections be- 
come effective in the subsequent 
year. 

8. New shareholders may no 
longer elect out of Subchapter S. 
Now, revocation of the election re- 
quires approval by the holders of 
more than 50 percent of the voting 
stock. Previously, except for new 
shareholders, revocations required 
100 percent. Section 1362(d)(1)(C) 
changes the time period for retroac- 
tive revocations from one month to 
two and one-half months, matching 
the election period discussed above. 

9. Retroactive terminations are 
eliminated. Disqualifying events will 
terminate the election as of the date 
of disqualification, requiring alloca- 
tion of income and loss to that date. 
In effect, two short taxable years will 


be created, one under Subchapter S 
and one under Subchapter C.'4 

10. The Act significantly changes 
the characterization of income and 
loss passed through to shareholders. 
Under §1366 the character and source 
of: (1) tax-exempt interest income; 
(2) §1231 gains and losses; (3) capital 
gains and losses; (4) charitable de- 
ductions (without the 10 percent cor- 
porate limit); (5) foreign tax credit; 
(6) investment credit; (7) depletion; 
(8) foreign income or loss; and (9) 
other miscellaneous items, are re- 
tained at the shareholder level. 

11. The Act, at §1366(d), provides 


Peter A. Spadoni of Smathers & 
Thompson, Miami, received his 
B.A. in economics from Washing- 
ton State University, his J.D. cum 
laude from the University of Puget 
Sound, and his LL.M. in taxation 
from the University of Florida. 
Spadoni Is admitted to the bars of 
Florida and Washington. 


for a carryforward of loss at the 
shareholder level if a shareholder has 
a zero basis in his stock (and debt). In 
some cases the losses will be allowed 
even after termination of the cor- 
poration’s election. Previously, 
excess losses were disallowed.'® 

12. The Act adds special rules to 
limit statutory fringe benefits.!® 
Essentially, these special rules 
combined with the new distribution 
rules remove unwarranted benefits 
which would otherwise flow to the 
individuals incorporating their in- 
vestment activities.!7 


Eligibility 


Section 1361(b)(1) lists five basic 
eligibility requirements for taxation 
under Subchapter S. A sixth require- 
ment is contained at §1361(b)(2). 
These six requirements are: 


1. The corporation must be a 
domestic corporation; 

2. It may not have more than 35 
shareholders; 

3. It may not have an improper 
shareholder, §1361(b)(1)(B);!% 

4. It may not have a nonresident 
alien shareholder; 

5. It may not have more than one 
class of stock; and 

6. It may not be an ineligible cor- 
poration, §1361(b)(2).!9 

e Number of permissible share- 

holders 

The Act increases the allowable 
number of shareholders from 25 to 
35. The shareholder limit traditionally 
caused difficulties for shareholders 
attempting to pass stock in a family 
corporation. Electing corporations 
could not use many of the more pro- 
gressive corporate administrative 
practices. Although the change to 35 
should allow some use of stock bonus 
plans for key employees, stock incen- 
tive programs are still severely 
limited.?° 

Even under the new Act, the share- 
holder limit may create the greatest 
problems when stock passes at death. 
A shareholder without a will is an 
ever-present threat to Subchapter S 
status because stock may pass to too 
many or ineligible shareholders. 
Even with a will, many estate plans 
are written before the testator knows 
what (if he ever does) the other share- 
holders will do with their stock. A 
careful shareholder will consider 
others’ stock distribution plans at the 
tiiae his will is drafted (if he has tax 
counsel), but few will consider the 
problem years later after other share- 
holders have died or family gifts 
have been made. 

Small businesses are hard-pressed 
to compete in today’s money market. 
Public sales of securities are unavail- 
able to electing corporations because 
of the shareholder limit. It may well 
be that in expanding the number of 
eligible shareholders to 35, the Act 
does not go far enough. 

One final consideration, apart 
from the strict numerical limit, is the 
treatment of related shareholders. 
Section 1361(c)(1) treats husband 
and wife, or the estate of either, as 
one shareholder. Many of the 
problems discussed above could 
have been alleviated by applying the 
§318(a)(1) family attribution rules to 
treat all related persons as one share- 
holder for purposes of §1361(b)(1) 
(A). This would reduce or eliminate 
unexpected terminations resulting 
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from gifts and inheritances. 


e Trusts as eligible shareholders 

The Economic Recovery Tax Act 
of 1981 expanded eligibility to allow 
trusts, which under §678 are treated 
as owned by a person other than their 
grantors, as shareholders. The Act 
adds a new eligible trust, the “Quali- 
fied Subchapter S Trust.” To qualify, 


a trust must distribute or be required 
to distribute all its income (as defined 
in the instrument or under local law) 
currently; it may have only one 
income beneficiary; and the benefi- 
ciary must be a U.S. citizen or resi- 
dent. Any corpus distributions, 
including those occurring upon 
termination of the trust, must be 
made to the current income benefi- 
ciary; and the income beneficiary’s 
interest must terminate upon his 
death. Although the policy behind 
this change is sound, combination of 
the complex Subchapter J rules with 
Subchapter S may prove difficult. 
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e One class of stock 
One of the traditional benchmarks 
of Subchapter S corporations is the 
one class of stock restriction. Under 
the Act, although S corporations still 
are restricted to one class of common 
stock, a difference in voting rights 
will not be deemed to create a second 
class of stock. The one class of stock 
requirement avoids complex ac- 
counting problems in allocating in- 
come and loss items among the share- 
holders. 

As noted above, small businesses 
encounter numerous difficulties rais- 
ing capital. Until recently, electing 
corporations could raise funds 
through the use of debt or hybrid in- 
struments?! without violating the 
shareholder limit or one class of stock 
requirement. This flexibility ap- 
peared threatened in 1969 by the pas- 
sage of §385, which authorized the 
Treasury Department to issue regula- 
tions to determine whether an interest 
in a corporation constitutes debt or 
stock. Although the Treasury Depart- 
ment still has not concluded the final 
regulations, there was genuine con- 
cern that the regulations would classi- 
fy all but the most traditional forms 
of debt as preferred stock. Such a 
classification would terminate many 
electing Subchapter S corporations’ 
elections. 

The Act attempted to alleviate 
these concerns with new §1361(c)(5), 
which provides that “straight debt” 
will not be treated as a second class of 
stock. To qualify as straight debt a 
loan must be evidenced by an uncon- 
ditional written promise to pay asum 
certain on demand or on a specified 
date. Loans with contingent interest 
rates, contingent interest payment 
dates, stock conversion rights, or 
loans made by an otherwise ineligible 
Subchapter S shareholder will not re- 
ceive the protection of §1361(c)(5). 
In order for an S corporation to bor- 
row from an individual or entity not 
eligible to be a shareholder, the debt 
requirements of §385 must be satis- 


fied. 


Election 


Previously, a Subchapter S 
election could be made by the cor- 
poration anytime during the preced- 
ing taxable year or within the first 75 
days of its current year.22 Each of the 
shareholders was required to file a 
consent to the election.?? If made 
within the time period, the election 
by an eligible corporation (as dis- 
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cussed above) became effective on 
the first day of the taxable year. 

Therefore, if a pension trust with 
5,000 beneficiaries owned stock in a 
corporation but disposed of the stock 
within the first 75 days of the corpo- 
ration’s taxable year, the corporation 
could have elected Subchapter S for 
the entire taxable year. Such elections 
created significant problems con- 
cerning year-end pass-through and 
allocations of income and loss to in- 
eligible shareholders. 

The Act changes the election 
period to the 15th day of the third 
month of the corporation’s taxable 
year. A more significant change pro- 
hibits retroactive elections where an 
ineligible shareholder held stock at 
any time during the election year. In 
the above example the corporation’s 
election would not have become ef- 
fective until the first day of its next 
year. Elections will be retroactive 
only when all requirements are met 
throughout the year. 

The Act unites key dates, such as 
the time for current year elections 
(with retroactive effect), with the 
corporation’s return due date. This 
will take some of the traps out of the 
statute. Often, closely-held corpora- 
tions consult with advisors only once 
a year, at tax return filing time. 

Inflexibility in application of the 
Subchapter S rules constituted a 
major problem.*4 Extensions of time 
for filing consents (as opposed to the 
election) to the corporate election 
had been the only flexibility. The 
Act now grants the commissioner 
authority to waive the strict require- 
ments of eligibility where an inad- 
vertent termination results. If the cor- 
poration corrects the problem and all 
of the shareholders consent, the cor- 
poration will be treated as an S cor- 
poration for the period specified by 
the commissioner. However, in- 
flexibility still exists in the election 
area. The Treasury Department may 
not grant an extension of time for 
election for any reason.?6 


Revocation of election 


For purposes of this article, revo- 
cation, as opposed to termination, re- 
sults from a voluntary request of anS 
corporation to be taxed under Sub- 
chapter C. Under old §1372(e) (2) all 
of the corporation’s shareholders 
were required to consent to a 
revocation; the revocation had to be 
filed within the first month of the cor- 


poration’s taxable year (late revo- 
cations became effective in the suc- 
ceeding year in a manner similar to 
late elections); and revocations were 
unavailable for a corporation’s first 
Subchapter S year. 


e Unanimous consent requirement 

Revocations no longer require 
unanimous consent. Now, pursuant 
to §1362(d)(1), the holders of more 
than 50 percent of the corporation’s 
voting stock may revoke the Sub- 
chapter S election. Although this 
change represents an improvement 
over the unanimous consent require- 
ment, it does not protect minority 
shareholders from rule by a simple 
majority. Rule by super-majority 
seems preferable. 


e Timing of revocations 

Under the Act, revocations have 
retroactive effect if filed by the 15th 
day of the third month of the taxable 
year. Previously revocations had to 
be made within the first month of the 
corporation's year. This was trouble- 
some because most corporations did 
not complete the past year’s financial 
data, or the next year’s projections, 
until near their tax return filing date. 

An additional change allows revo- 


cations made after the 15th day of the 
third month to become effective as 
of the date filed. Prospectively dated 
revocations may be filed at any time 
and become effective on the stated 
date. This creates two short taxable 
years, one under Subchapter S and 
one under Subchapter C. 


e New shareholder revocation 

Under old §1372(e)(1), a new 
shareholder had the power to revoke 
the Subchapter S election by affirma- 
tively refusing to consent. The Act 
removes this blackmail power. 
Now, a new shareholder is subject to 
the corporation’s pre-existing elec- 
tion unless otherwise revoked or 
terminated. A new shareholder who 
purchases stock should know he is ac- 
quiring stock of an S corporation. 
The potential hardship caused by 
Subchapter S status to a donee upon 
receipt of stock in an S corporation 
seems outweighed by the policy 
against permitting the donee share- 
holder to veto the other shareholders’ 
tax planning. 


Termination 


Termination of Subchapter S$ 
status, as opposed to revocation, 
occurs by operation of law. Under 
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new §1362(d)(2), Subchapter S status 
terminates when a corporation vio- 
lates one of the eligibility require- 
ments of §1361(b). Terminations 
may be voluntary or accidental. 
Under the old rules, terminations 
were often used as tax planning 
devices. 
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e Eligibility requirements 

The eligibility requirements have 
traditionally afforded the greatest 
possibilities for tax planning or other 
voluntary terminations. Under §1362 
(d)(2), a corporation (or stockholder) 
may cause a termination by 
transferring stock to an ineligible 
shareholder, transferring stock to 
more than 35 shareholders or by 
creating a second class of stock. 

Only one of these methods 
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Under most state corporate laws, 
only the right, and not the power, to 
transfer stock is limited by a buy-sell 
agreement. Although a shareholder 
may incur damages for breach of a 
buy-sell agreement,?’ for purposes of 
federal taxation, he nevertheless re- 
tains power to terminate the Sub- 
chapter S election. 

The Act does not address this 
blackmail problem. To suggest that 
intentional violations should not 
trigger termination would place the 
courts in the position of trying to 
classify terminations as accidental or 
intended. If intentional violations do 
not terminate Subchapter S status, 
corporations (and shareholders) will 
receive unwarranted tax treatment. 

The only apparent solution is addi- 
tion of an eligibility requirement 
which forces corporations to restrict 
the “power” of shareholders to make 
violating transfers. Differing state 
laws may make this impossible. As 
discussed below, however, the Act 
goes a long way toward eliminating 
the potential for tax avoidance pre- 
viously available with retroactive 
termination. 


e Restrictions on foreign income 

Under old §1372(e)(4), termina- 
tion would occur if, in any year, an 
electing corporation derived more 
than 80 percent of its gross receipts 
from foreign sources. The Act elimi- 
nates this restriction. 

The 80 percent limit dates to the 
original enactment in 1958.28 Neither 
the history accompanying the original 
legislation, nor the histories of sub- 
sequent amendments,?® give any 
reason for the inclusion of this limit.*° 
As stated in the report prepared by 
the staff of the Joint Committee:*! 


Since eligibility for Subchapter S would 
continue to be restricted to domestic corpora- 
tions owned by United Staics taxpayers who 
would be taxed current!v on all the corpora- 
tion’s income (and the character of income 
would flow through to the shareholders), there 
appears to be no reason for discouraging (even 
on a minimal basis) the foreign operations of 
such a corporation. 


e Passive income limit 

Previously, if the passive income 
of a Subchapter S corporation ex- 
ceeded 20 percent of its gross re- 
ceipts, its election was terminated.*2 
Old §1372(e)(5)(C) provided a 
special exception for the first two 
years of corporate existence.% 

This passive income limit created a 
number of controversies in interpre- 
tation and application. Much of the 
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problem involved the definition of 
“passive income.” The statute 
purported to define the term, but the 
widespread litigation in the area is 
indicative of limited success.*4 The 
dispute over what items constitute 
passive investment income and the 
difficulty in accurately applying the 
20 percent limit created a particularly 
hazardous trap. Corporations 
operated for years under the assump- 
tion that their Subchapter S elections 
were effective only to be faced with 
large deficiencies upon discovery 
that the 20 percent limit had inad- 
vertently been violated years 
earlier. 

The 20 percent passive income re- 
striction was included in 1958 to pre- 
vent individuals from incorporating 
their investment activities and there- 
by obtaining the corporate tax bene- 
fits of pension plans and _ similar 
deferrals.5°* The Tax Reform Act of 
1969 removed most of this incentive 
by limiting contributions to pension 
plans for “shareholder-employees.”37 
The Tax Equity and Fiscal Responsi- 
bility Act of 1082 (“TEFRA”) further 
alleviated the problem by placing S 
corporations on a similar footing 
with C corporations in the pension 
area and reducing the maximum 
marginal tax rate to 50 percent. 

The Act eliminates the 20 percent 
passive income limit, and adds a 
number of safeguards** to prevent 
unwarranted benefit from such re- 
moval.® Previously, the proposed 
removal of this restriction had caused 
some concern that unwarranted 
benefits would The TEFRA 
changes should dispel these concerns. 

Removal does not eliminate the 
problem of defining passive income 
or of prior undiscovered termina- 
tions. Section 1362(d)(3)(D) retains a 
definition for purposes of the new 25 
percent passive income limit. Under 
§1375, effective for tax years be- 
ginning after 1982, if an S corporation 
does not have C corporation earnings 
and profits at the close of the taxable 
year, no passive income limits apply. 
If the S corporation has C 
corporation earnings and profits, it 
will be taxed at the highest corporate 
rate on the amount by which its 
passive income exceeds 25 percent of 
its gross receipts. The corporate tax 
will reduce the S corporation’s in- 
come distributable (taxable) to its 
shareholders. If the corporation 
exceeds the 25 percent limit for three 
consecutive years, its election will be 
terminated pursuant to §1362(d)(3). 


Some of the planning opportunities 
created by the Act result from the 
removal of the passive income limit. 
Individuals who own income- 
producing property, such as real 
estate, may now elect Subchapter S, 
gaining certain advantages, in- 
cluding corporate limited liability, 
while retaining personal deductions 
and avoiding double taxation. 


e Timing and retroactivity of 

terminations 

Previously, terminations occurring 
during the year were effective retro- 
actively to the first day of the taxable 
year. Therefore, upon accidental 
termination, the shareholders lost the 
benefits of Subchapter S status for 
the entire year. Probably more im- 
proper, intentional violations of re- 
quirements resulted in retroactive 
terminations, creating the opportuni- 
ty for year end manipulations of tax 
status and consequences. 

Now, §1362(d)(2)(B) provides that 
terminations (as with revocations 
past the 15th day of the third month 
of the taxable year) will be effective 
as of the day of disqualification. 
Again, this splits the year into two 
short tax years, one under Subchap- 
ter S and one under Subchapter C. 
The return for the Subchapter S year 
is due on the same date as the Sub- 
chapter C return to help reduce 
penalties in situations of undis- 
covered terminations. 

The major problems with midyear 
terminations are administrative. 
Questions relating to allocation of 
investment credit and other items 
will cause some difficulty but are 
suitable subjects for Treasury Regu- 
lations. The income or loss of the cor- 
poration does not have to be 
determined as of the day of termina- 
tion. Because of the difficulty in 
closing of the books midyear, par- 
ticularly with an inadvertent termina- 
tion, the corporation is allowed to 
allocate income or loss rateably over 
the year. However, the Act gives the 
corporation (with the consent of all 
of the shareholders) the right to elect 
to report its actual income or loss as 
of the date of termination. 

A similar choice is afforded part- 
ners in computing distributive shares 
when a partner’s entire interest is sold 
or liquidated during the year.*! While 
this choice is meant to give corpora- 
tions the opportunity to avoid the 
cost and trouble of an interim closing 
of the books, it effectively increases 
the burden. Corporate tax advisors 
will be forced (by the threat of mal- 


practice) to advise fully of the con- 
sequences under both methods. 
Shareholders will need both compu- 
tations to make an informed choice. 


~The Act might have done better re- 


quiring pro rata allocations in all 
cases. 


Distributions 


e Prior law 

Previously, distributions of proper- 
ty by an S corporation were treated 
differently than distributions of cash. 
Property distributions did not reduce 
the amount of the current year’s un- 
distributed taxable income and did 
not qualify as distributions of pre- 
viously taxed undistributed taxable 
income. Property distributions only 
reduced earnings and profits by the 
amount of the property’s adjusted 
basis. (Under §1368 of the Act, the 
distinction between property and 
cash distributions is removed.) 

Generally, distributions of cash 
had the following tax consequences 
in the following order: 

1. Tax-free to the extent of current 
undistributed taxable income if 
made during the year or within two 
and one-half months after the end of 
the corporation’s year; 

2. Dividend to the extent of 
current earnings and profits; 

3. Tax-free to the extent of pre- 
viously taxed undistributed taxable 
income; 

4. Dividend to the extent of ac- 
cumulated earnings and profits; 

5. Return of capital to the extent of 
the shareholder’s basis in his stock 
(and debt); and 

6. Taxable disposition of the 
shareholder's stock (usually 
receiving capital gains treatment).* 


e Distributions under the act 

Under the Act, distributions of 
property receive the same treatment 
as distributions of cash. 

Generally, distributions will have 
the following tax consequences in the 
following order: 

1. If the corporation does not have 
accumulated earnings and profits (as 
discussed below, for purposes of 
distributions, S corporations do not 
generate earnings and profits): 

A. Return of capital to the 
extent of the shareholder’s basis in his 
stock (and debt); and 

B. Taxable disposition of the 
shareholder’s stock (usually 
receiving capital gains treatment); or 

2. If the corporation has accumu- 
lated earnings and profits: 
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A. Return of capital and then 
capital gains (as provided in para- 
graph 1. directly above) to the extent 
of the corporation’s accumulated 
adjustment account;* 

B. Dividend to the extent of ac- 
cumulated earnings and profits; 

C. Return of capital to the 
extent of the shareholder’s basis in his 
stock (and debt); and 

D. Taxable disposition of the 
shareholder's stock (usually 
receiving capital gains treatment). 

These rules apply regardless of the 
manner in which a shareholder ac- 
quires stock. 

Certain special rules apply to the S 
corporation. First, earnings of S cor- 
porations from Subchapter S years 
beginning after 1982 will not gener- 
ate earnings and profits for purposes 
of distributions. Under the Act, 
therefore, current earnings and 
profits cannot exist. Second, to avoid 


tax-free distributions of property (all 
property distributed receives a 
stepped-up fair market value basis), 
S corporations will recognize gain on 
distributions of appreciated proper- 
ty. This gain is passed through to the 
shareholders. 


Conclusion 


The Act substantially changes the 
Subchapter S rules. Subchapter S 
was originally intended to remove 
the tax considerations accompanying 
the choice of form for business en- 
tities. The Act takes a major step 
toward the goal. 0 


'Technical Amendments Act of 1958 $68, 
P.L. 85-866 §64(a), S. Rept. 1983, 85th Cong., 
2d Sess. 87 (1958). 

2 E.g., P.L. 95-600 (the 1978 Act changed the 
number of eligible shareholders to 15 for all 
purposes); P.L. 94-455 (The Tax Reform Act 
of 1976 changed the provisions with respect to 
the number of shareholders, certain trust 
ownership, estates of deceased spouses not 
being treated as a shareholder, new share- 
holders affirmatively electing out, and others). 
See, P. Davis & D. Crumbley, Tax Benefits of 
Subchapter S Corporations Expanded by the 
Tax Reform Act of 1976, 6 TAxaTION FOR 
Lawyers 30 (1977); A. L. Worswick & R. 
Podrebarac, Subchapter S Corporations: 
Modifications of the Tax Reform Act of 1976, 
17 WasHBurNn L. J. 332 (1978). 

3 See, J.M. Malloy, Rules for electing a valid 
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Subchapter S election are precise and leave no 
margin for error, 3 TAXATION FOR LAwyeErs 40 
(1974); see also, Opine Timber Co., Inc., 64 
T.C. 700, (1975) (retroactive termination of 
election due to interpretation of the term 
“rents”) Catalina Homes, Inc., 23 TCM 1361 
(1964) (termination of election where debt 
held to be second class of stock); H. W. 
Forrester, 49 TC 499, (1968) (election 
ineffective due to wife’s failure to consent 
where stock was held to be community 
property even though husband was manager 
of the stock); N. A. Artokovich, 61 TC 101, 
(1973) (election invalid due to mistake in 
determining date on which the corporation 
came into existence). 

4H.R. 8381, Technical Amendments Act of 
1958, S. Rep. No. 1983, 85th Cong., 2d Sess. 
(1958), §68, reprinted 1958-3 CB 922. 

5H. Rept. 91-1735, 91st Cong., 2d Sess. 
(1970); S. Rept. No. 94-938, 94th Cong., 2d 
Sess. (1976); Description or H. R. 7320; 
MISCELLANEOUS REvisIONS RELATING TO 
Various TIMING REQUIREMENTS UNDER THE 
INTERNAL REVENUE Cope (1977) (prepared by 
the Staff of the Joint Committee on Taxation); 
Summary OF H. R. 13511, “THe REvENUE Act 
oF 1978” as OrpERED REPorTED, (prepared for 
the Staffs of the Joint Committee on Taxation 
and the Committee on Ways & Means), 95th 
Cong., 2d Sess. (1978). 


6Tax SIMPLIFICATION PROPOSALS RELATING 
To Tax Option Corporations (a report of the 
joint committee on taxation, prepared for use 
by the Senate Finance Committee). 

*P.L. 97-34 §233 and §234. 

SReport of the Committee on Ways and 
Means, U.S. House of Representatives on H.R. 
6055, September 16, 1982, 97th Congress 
House of Representatives Report No. 97-826. 

°§1361(b)(1)(A). All references to section 
numbers, i.e., §1361, refer to the Internal 
Revenue Code of 1954, as amended. The term 
“termination” refers only to loss of Subchapter 
S status through disqualifying events as 
opposed to “revocation” which refers to a 
voluntary election not to be taxed under 
Subchapter S. 

!0Tf a corporation has Subchapter C accum- 
ulated earnings and profits, §1375 imposes a 
tax on its passive income in excess of 25 
percent of its gross receipts. However, if a 
corporation subject to the tax on passive 
income exceeds the 25 percent limitation for 3 
consecutive years, §1362(d) (3), its Subchapter 
S status is terminated as of the first day of its 
next year. c.f. M. G. Kadens, Proposed 
Subchapter S Amendments—A Boon to 
Private Investment Corporations?, 58 Taxes 
379 (1980); see also, notes 12, 16 and 17 and 
corresponding text, infra. 

‘The rule requires the corporation to 
change its tax year end to December 31, or 
establish a business purpose, whenever 50 
percent of the stock of the corporation is no 
longer owned by the individuals who owned it 
on December 31, 1982. Transfers of shares to 
family members, as defined in §267(e) (4) will 
not be considered if such transfers were as a 
result of a shareholder’s death or pursuant to a 
buy-sell agreement which was in effect on 
September 28, 1982, if the agreement provides 
that on the death of any party, the stock held 
by such party will be sold to the surviving 
parties who must have been parties on 
September 28, 1982. 

!2The amount of all distributions will be the 
fair market value of the property distributed 
plus any cash distributed. The basis of any 
property distributed will be its fair market 


| 


value (unlike partnership rules, see, §§732 and 
751). 

For purposes of taxation upon distribution 
to shareholders, corporate distributions of 
post-1982 earnings of a Subchapter S corpora- 
tion will not generate earnings and profits. 
Corporations may have earnings and profits 
from other sources. Assuming no §341 
collapsible corporation problem, all distribu- 
tions from corporations with zero earnings and 
profits will be tax free to the extent of the 
shareholder’s basis in stock and debt. Capital 
gains will generally result if distributions 
exceed a shareholder basis. Distributions from 
corporations with earnings and profits will still 
be tax free to the extent of post-1982, 
previously-taxed undistributed taxable 
income (now called accumulated adjustment 
account). The account would be made a 
corporate account allowing its benefits to new 
shareholders (essentially allowing transfer of 
previously-taxed undistributed taxable 
income). Any excess distribution over the 
account would then be taxed as dividend to 
the extent of accumulated earnings and 
profits; and, then applied against the 
shareholder’s basis in his stock and then 
treated as capital gain. 

The basis of stock and debt would be 
adjusted for taxable and nontaxable, and 
deductible and nondeductible income and 
expenses. Property distributions will reduce 
(outside basis) basis in stock and debt (when 
appropriate) by the fair market value of such 
property. Any appropriate increases in outside 
basis will be allocated to debt first, to the 
extent previously reduced. 

Gain would be recognized to the 
corporation on the distribution of inventory, 
capital assets or §1231 property. 

Distributions after termination of 
Subchapter S elections will continue to be 
treated as Subchapter S distributions to the 
extent of previous income until the later of one 
year after termination or 120 days after a $1313 
determination of earlier termination. 

3Apparently Reg. §1.1372-3(c) which 
allows extensions of the time period for filing 
consents will continue to apply. 


'4The disqualifying events would be: (1) 
exceeding maximum number of shareholders 
under §1361(b)(1)(A); (2) transfer of stock to 
an ineligible stockholder, i.e., a corporation, a 
partnership, a nonresident alien or an 
ineligible trust; (3) creation of an improper 
class of stock; or (4) violating the affiliated 
corporation restriction in §1361(b)(2)(A) by 
acquiring an operating subsidiary as defined in 
§1504. The five-year waiting period under 
§1673(f) remains unchanged but earlier re- 
election will be allowed upon consent of the 
Secretary of the Treasury or his delegate. 
However, the five-year rule will not apply to 
terminations under the old rules. 

15 Additional limitations are provided in the 
Act. The loss carryover could be deducted 
only by the original shareholder upon increase 
in the basis of his stock or debt. Special rules 
are also provided for carryover after 
termination or revocation. 

'6Due to the elimination of the passive 
income requirement for eligibility these rules 
became necessary. 

Shareholders of electing corporations who 
own more than two percent of the corpora- 
tion’s stock subject to these will be ineligible 
for (1) the $5,000 death benefits exclusion 
under §101(b); (2) the exclusion for health and 
accident payments under §105(b)(c) and (d); 
(3) the exclusion for health and accident 


insurance provided in §106; (4) the exclusion 
of $50,000 group term life insurance under $79; 
and (5) the exclusion of meals and lodging 
under $119. These fringe benefits will receive 
treatment similar to partnership benefits. The 
amounts will not be deductible by the 
corporation but will be subject to limits 
deductible by the shareholder. 

'7All of the income from personal holding 
companies will be currently distributed (or 
deemed so) under the Subchapter S rules; 
therefore, the policies underlying the personal 
holding company provisions will not be 
frustrated and the safeguards and other 
changes in the Act and TEFRA eliminate any 
special benefit that personal holding com- 
panies cannot acquire as partnerships or in 
other forms. The only accomplishment of 
these provisions is to allow personal holding 
companies and other businesses with more 
than 20 percent passive income to select the 
form of business organization most useful 
without regard to the tax consequences, a 
somewhat familiar comment in the 
Subchapter S area. Removal becomes even 
more supportable when the initial reason 
behind the 20 percent passive income limit is 
examined. 

“Probably the principal reason why this 
limitation on passive investment income was 
adopted was to reduce the incentive to incor- 
porate one’s investment activities merely to 
obtain tax deferral benefits accorded to 
pension, profit-sharing, and similar plans. 
However, with the imposition by the Tax 
Reform Act of 1969 (P.L. 91-172) of the H.R. 
10-type of limitations on pensions, etc., paid to 
a shareholder-employee of a Subchapter S 
corporation, this reason for denying the 
Subchapter S treatment for passive income has 
disappeared. Furthermore, elimination of the 
passive income limitation was included in the 
legislative proposals presented by the 
Treasury Department (both the 1968 and 1969 
recommendations) . . . .” CERTAIN PAssIvE 
INCOME OF SUBCHAPTER S CORPORATIONS, 
House oF REPRESENTATIVES, WAYS AND MEANS 
CommitTEE Report, H. Rept. 91-1735, 91st 
Cong., 2d Sess. (1970). 

18].e., a corporation, partnership or trust 
other than a trust described in §1361(c). 


19Section 1361(b)(2) defines the term 
“ineligible corporation” as a corporation 
which: Is a member of an affiliated group of 
corporations as defined in §1504(a). However 
a corporation may qualify if its only subsidi- 
aries are inactive corporations that have no 
taxable income; is a financial institution 
allowed a bad debts deduction under $585 or 
§593; is an insurance company subject to tax 
under Subchapter L (with certain exceptions); 
is a corporation electing the Puerto Rico and 
possessions tax credit; or is a DISC or former 
DISC. 


20See, H. S. Peckron, Subchapter S Share- 
holder Requirements Need for a Change, note 
3 supra, and cited therein Note, Tax Planning 
with Subchapter S in 1967: Problems and 
Prospects, 57 Vir. L. Rev. 1161 (1967). 

21 See, Portage Plastics Co. v. United States, 
486 F.2d 632 (7th Cir. 1973) and cases cited 
therein. 

22 See, old §1372(c). 

23 See, old §1372(a). 

24 See, J. M. Malloy, Rules for electing a valid 
Subchapter S election are precise and leave no 
margin for error, 3 TAXATION FOR Lawyers 40 
(1974). 

25 Rev. Proc. 61-30, 1961-2 CB 568 modified 
by Rev. Proc. 64-20, 1964-1 CB (Part 1) 685, see 


also, H. C. Keen, 469 F.2d 1183 (9th Cir. 1972). 
26 Rev. Rul. 60-183, 1960-1 CB 625. 
Should damages include consequential 

amounts for adverse tax effects? 

26 See, note | supra. 

29See, note 4 supra. 

See, note 5 supra. 

3! See, note 6 supra (at III A. 4). 

32 See, old §1372(e)(5). 

33 The passive income limit was waived for 
the first two years in which the corporation 
begins its existence by conducting any active 
trade or business, if the passive income was 
less than $3,000 for the year. 

34Banks and finance companies were not 
exempted from the 20 percent limit, TIR No. 
113, Nov. 26, 1958, contrary, see, j. L. House, 
Jr., 453 F.2d 982 (5th Cir. 1972) contra see, I.J. 
Marshall, 510 F.2d 259 (10th Cir. 1975); other 
cases and controversies over specific items of 
income are so numerous as to constitute a 
study in themselves. The cases and Treasury 
position cited are but an example of the 
controversy. 

3 The Opine Timber Co. case, 64 T.C. 700 
(1975), illustrates the great potential hazard 
and seemingly unjust results of operating for a 
number of years under the mistaken belief that 
an election is effective. 

36See, CERTAIN PassivE INCOME OF 
SUBCHAPTER S CORPORATIONS, HousE OF REPRE- 
SENTATIVES, Ways AND MEANS COMMITTEE 
Report, H. Rept. 91-1735, 91st Cong., 2d Sess. 
(1970), see also generally note 12 supra. 

37 Tax Reform Act of 1969, P.L. 91-172; see, 
old §1379 and §62(9). 

38See, notes 16 and 17 supra. 

39 See, notes 16 and 17 supra. 

note 10 supra. 

4! Reg. §1.706-1(c)(2)(ii). 

“Summarized from SENATE FINANCE 
Committee Report No. 97-640, SuBCHAPTER S 
Revision Act oF 1982, REPORT FROM THE 
ComMITTEE ON FINANCE TO ACCOMPANY H.R. 
6055. 

The “accumulated adjustments account” 
is essentially the descendant of the share- 
holder's previously taxed undistributed 
taxable income account. The adjustments 
account is an account of the corporation and is 
not affected by transfers of stock. It is defined 
in §1370(e)(1) as an account of the corporation 
which is adjusted in a manner similar to the 
basis adjustments provided in $1367 with 
exceptions for tax exempt income and nonde- 
ductible expenses. 
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IN LAW OFFICE 

AUTOMATION SYSTEMS. 


There's a reason so many law firms, of all sizes, are 
installing Barrister Law Office Management 
Systems. 


It's because the equipment, programs and support 
services are unmatched in the industry. And because 
we're making it our business to be the best. The best 
at increasing productivity in law firms, and the best 
at providing word processing, time keeping and bill- 
ing, litigation support, and calendar systems for law 
firms. 

To back it up, Barrister has ten years of experi- 
ence in law office automation and the largest in- 
stalled base of turnkey computer systems in law 
firms today. No other computer system can match 
that success. 


We're leaders in the legal market. 
Barrister is comprised of specialists in law office 
automation — experts who know how law firms 
operate, what your problems are and how to help 
your firm become more productive. Specialists that 
know your needs, size the system, install equipment 
and programs and train your personnel. Because of 
our focus on law firms, we are market savvy. Our 
products, our programs and, most importantly, our 
services are on the money. And when it's 
your money, that’s good to know. 

And we're leaders in law office system design. 
Barrister Law Office Management Systems 
are engineered to meet the information needs 
of law firms. Quality and high reliability are 
designed in. Regardless of size, we have a 
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system for your firm. There are stand-alone word 
processors, cluster systems of up to 16 work sta- 
tions, and with BARRISTER/NET, several work 
stations can be interconnected on a local area net- 
work to satisfy the needs of the largest of law firms. 


Leading the way in software. 

Software is critical to efficiency in office automa- 
tion. Barrister software is keyed to the needs of law 
offices, because it’s totally integrated into a unified 
system. Word processing, accounting, financial 
modeling and information management work to- 
gether enabling the sharing of data and text easily 
between functions. 

Leading the way in service. 

Service. It’s the key to our success in law firms. Na- 
tionally, only Barrister employees provide the serv- 
ice our clients need. Third party service arrange- 
ments can’t match our direct service performance, or 
provide the kind of comprehensive support that we 
are committed to. 


Investigate Barrister. 

Call me. We have the system, the software and the 
service. We're the uncontested leader, and we'd 

like the opportunity to show you how we 
can help you manage your law firm 

more efficiently, more productively 

", \ and at lower cost. 


Henry P. Semmelhack, President 
and Chairman of the Board 


Information Systems Corp., 
Buffalo, NY. 


BARRISTER is a servicemark and 
registered trademark of Barrister 


The Florida test for 


A critical analysis of 
Graham v. Estuary Properties, Inc. 


The question of when the state 
must compensate a property owner 
for regulatory encroachments on the 
use of his property pits the absolute 
constitutional protection of private 
property rights! against the practical 
necessity” of restricting those rights 
to promote the public good.’ While 
both courts and scholars have fre- 
quently struggled with this problem,‘ 
there is no consensus about the proper 
general principles or rules that should 
be applied in deciding cases.* 

The issue of when a land use regu- 
lation becomes a taking has been 
extensively litigated in Florida.® In 
Graham v. Estuary Properties, Inc.,’ 
the Florida Supreme Court made 
several significant contributions to 
the analysis of this issue. It set out a 
six-factor test to determine whether a 
taking has occurred and applied that 
test to Lee County’s denial of Estuary 
Properties’ plan for development of a 
6,500 acre parcel that encompassed 
4,600 acres of mangrove forests.§ 
Those factors are: 

(1) Whether there is a physical 
invasion of the property. 

(2) The degree to which there is a 
diminution in value of the property. 
Or, stated another way, whether the 
regulation precludes all economically 
reasonable use of the property. 

(3) Whether the regulation confers 
a public benefit or prevents a public 
harm. 

(4) Whether the regulation pro- 
motes the health, safety, welfare or 
morals of the public. 


By Keith W. Bricklemyer 


This article is the first 
place winner of the 
1982 Frank E. Maloney 
Environmental Law 
Writing Award. Spon- 
sored by The Florida 
Bar’s Environmental 
and Land Use Law 
Section, the award is 
given for the best 
article on environ- 
mental law submitted 
by students of Florida 
law schools. This arti- 
cle is submitted to the 
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(5) Whether the regulation is 
applied arbitrarily and capriciously. 

(6) The extent to which the regu- 
lation curtails investment-backed 
expectations.® 

The court also adopted a two-step 
format for analyzing these factors, 
though without clearly identifying 
the two steps. The first step involved 
a determination of whether the police 
power action satisfied minimal due 
process requirements, and the second 
step questioned whether the regula- 
tion was so burdensome as to require 
an eminent domain action.!® The dis- 
tinction between due process and 
eminent domain analyses, while not 
enunciated by the majority, is 
fundamental to analyzing the taking 
question because the actions can, by 
definition, lead to different reme- 
dies.'! But neither this distinction nor 
the resulting two-step analysis is uni- 
versally accepted, and the result is 
considerable uncertainty and incon- 
sistency in the taking cases.!? By 
applying the proposed two-step con- 
struct from the Estuary opinion, other 
courts of the state may find a useful 
framework within which to analyze 
the point at which a land use regula- 
tion becomes a taking. 

Finally, Justice McDonald's major- 
ity opinion!’ enunciated a new defi- 
nition of private property rights for 
owners of ecologically sensitive land 
in Florida: 

(A)n owner of land has no absolute and unlim- 


ited right to change the essential natural 
character of his land so as to use it for a 
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purpose for which it was unsuited in its natural 
state and which injures the rights of others.'4 
The potential impact of this defini- 
tion on the struggle between private 
property rights and environmental 
protection interests warrants a care- 
ful analysis of the Estuary opinion. 


Doing the two-step: 
Step one 


In the first step of its analysis the 
court considered three factors to 
determine if the denial of Estuary’s 
permit satisfied minimal due process 
requirements and therefore qualified 
as a valid exercise of police power: 
factor four, whether the denial pro- 
moted the public health, safety, and 
welfare; factor five, whether the 
statute!> was applied arbitrarily and 
capriciously; and factor three, 
whether the denial prevented a pub- 
lic harm as opposed to creating a 
public benefit. A review of the analy- 
sis and authority offered in evaluating 
factors four and five suggests their 
relative insignificance as compared 
to the majority’s emphasis on the 
third factor, the harm-benefit test. 


The public welfare 


The court’s analysis of factor four 
was superficial, consisting only of a 
citation to Newman v. Carson'® as an 
example of exercising the police 
power to promote the public health, 
safety, and welfare. That case upheld 
an ordinance establishing record- 
keeping requirements for pawn- 
brokers.!7 

Cursory treatment of this factor 
may seem appropriate and innocu- 
ous; however, characterization of 
“the public welfare” is inherently 
subjective and, as Justice Adkins 
warned in his dissent,!* is susceptible 
to dramatically different interpreta- 
tions and results. For example, in 
Stengel v. Crandon'® the Florida 
Supreme Court invalidated a restric- 
tive zoning classification prohibiting 
the use of remote lands as an airport 
because it discouraged development 
that the court determined should 
have been encouraged to promote 
the public welfare.2° By ignoring 
Stengel and other more pertinent and 
controversial land use cases on this 
point,”! the court avoided justifying 
its determination that mangrove 


preservation was more important to 
the public welfare than the economic 
benefits of Estuary’s development. 
Failure to develop this analysis 
amounts to a strong presumption in 
favor of environmental preserva- 
tion.?2 


Arbitrary or unreasonable 
application of the law 


The court also gave cursory treat- 
ment to the question of whether the 
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property management for Amelia 
Island Plantation. 

The original article, Environ- 
mental Law: Doing the Two-Step 
through the Mangroves to Preserve 
the Status Quo, appeared at 11 
Stetson L. Rev. 348 (1982). 


regulation was arbitrarily or unrea- 
sonably applied. Again ignoring cases 
involving land use regulations, the 
court cited Varholy v. Sweat,3 which 
upheld the quarantine of a woman 
with gonorrhea, as its example of a 
reasonable exercise of police power. 
The factual differences between 
Varholy and the instant case render 
the comparison of little value. 

The court further diminished the 
importance of analyzing whether the 
state applied its regulation arbitrarily 
through its superficial treatment of 
Alford v. Finch.4 The majority in 
Alford affirmed the trial court’s 
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position that designating an owner’s 
hunting land as a game refuge was 
arbitrary and unreasonable because 
neighboring lands were not similarly 
designated.** The Estuary court, 
however, did not apply this analysis 
to consider Estuary’s position rela- 
tive to owners of small parcels of 
mangroves who would not have to 
apply for a DRI permit. The court 
could have enhanced the efficacy of 
the “similarly situated” test by focus- 
ing more precisely on the mangrove 
owner issue and by explaining the 
peculiar circumstances which gave 
rise to Alford. 
The harm benefit test 

The critical factor in the court’s 
due process analysis was the harm- 
benefit test. Prevention of public 
harm is a classic justification for the 
exercise of police power.2’ The tradi- 
tional harm-benefit test permits a 
court to characterize the results of a 
regulation as a harm or benefit to suit 
its public policy preferences. This 
weakness has led scholars to propose 
other tests, but these alternatives have 
found limited acceptance in the 
courts.?8 

The Estuary court stated the rule 
that an action preventing a public 
harm is more likely to be an exercise 
of police power, while an action 
creating a public benefit is more 
likely to be a taking requiring com- 
pensation.29 The court acknowledged 
that it is often difficult to decide 
whether a regulation’s primary effect 
is to prevent a harm or to create a 
benefit, because prevention of a harm 
necessarily results in a benefit.*° 

The court resolved this problem in 
Estuary and made new Florida law 
by redefining the harm-benefit 
dichotomy. A regulation creates a 
benefit beyond the scope of the 
police power only if it requires an 
action of the owner that improves a 
public resource. A regulation that 
merely requires that the status quo be 
maintained does not create a benefit 
and does not fail the due process test 
for purposes of a taking analysis.3! 

Courts often apply the harm- 
benefit test to preclude the devel- 
opment of environmentally sensitive 
property, especially wetlands, on a 
finding that to do so will prevent a 
public nuisance in the form of water 
pollution.*? The majority’s status quo 
version of the harm-benefit test 
virtually eliminates the due process 
hurdle in such cases. In the instant 
case, the court found that denial of 
the development application satisfied 
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the harm-benefit test because it pre- 
vented the harm of water pollution 
and required only the maintenance 
of the status quo.*8 


This new status quo test is at odds 
with the Florida Supreme Court’s 
decision in City of Miami Beach v. 
Ocean & Inland Co.*4 In Ocean & 
Inland, an owner challenged a zoning 
ordinance which prevented commer- 
cial use of his property, but allowed 
commercial use of the property 
across the street. The Florida 
Supreme Court upheld the ordinance 
by balancing the public need for the 
regulation against the individual 
harm it caused.** The Ocean & Inland 
balancing test is a due process analy- 
sis to determine the validity of a 
police power action. A regulation 
requiring an owner not to develop his 
land that failed this balancing test 
would be invalid. But under the 
Estuary due process test that same 
regulation could be sustained because 
it required only the maintenance of 
the status quo. It therefore appears 
that Estuary’s status quo test over- 
rules the balancing test of Ocean & 
Inland in a regulatory due process 
analysis.*6 


The apparently equitable posture 
in Estuary of allowing compensation 
for regulatory takings may have the 
most inequitable results. The status 
quo version of the harm-benefit test 
makes the claim of a due process 
violation unavailable to owners who 
are required to leave their land 
undeveloped for the public good. 
While compensation may be avail- 
able to such owners under the emi- 
nent domain test, the extraordinary 
cost to the state of paying for such 
land may result in this test’s seldom, if 
ever, being applied. For these 
owners, the loss of due process may 
well be greater than the illusory gain 
of compensation as a_ potential 
remedy. 


Step Two 


Step two of the majority’s analysis 
stated that even though the regula- 
tion satisfied the due process factors, 
the state’s action may still be a taking 
if it renders the property “virtually 
worthless.”3? The court considered 
two factors in step two: diminution in 
value (the second of the six factors) 
and investment-backed expectations 
(the sixth factor). The court found 
that application of these factors was 
the test used by the United States 
Supreme Court in the landmark tak- 


ing case, Pennsylvania Coal Co. v. 
Mahon.** 


Diminution in value 

The diminution in value test has 
often been used by the courts, but no 
standard has emerged for judging the 
amount of diminution necessary to 
constitute a taking.°* The Estuary 
court’s alternative definitions of the 
diminution test reflect the test’s flex- 
ibility and its susceptibility to being 
manipulated and misunderstood. 
First, in listing the factors to be con- 
sidered, the court stated the test as 
whether the regulation precludes “all 
economically reasonable use of the 
property.”*° However, the test the 
court actually applied was whether 
denial of the development applica- 
tion rendered the property “virtually 
worthless.”*! 

An arguable distinction between 
these two characterizations of the 
test is that between an objective 
economic valuation and a subjective 
valuation in the mind of the owner. 
The court found that the elimination 
of hunting rights, which was the sub- 
jective value of the property to the 
owner in Alford, made that property 
virtually worthless.*? In Estuary the 
court was clearly and properly con- 
cerned with the remaining economic 
value of a potential 12,968 dwelling 
units.“8 The Estuary court should 
have distinguished Alford on factual 
grounds to eliminate this unnecessary 
confusion between subjective and 
objective standards, rather than hav- 
ing relied on the case as an example 
of the “virtually worthless” 
standard.*4 


Investment-backed expectation 
The other element in the court’s 
step two or eminent domain analysis 
is consideration of the owner’s 
investment-backed expectations.‘ 
The United States Supreme Court 
analyzed this factor in Penn Central 
Transportation Co. v. New York 
City.** In Penn Central, the railroad 
company’s Grand Central Terminal 
was designated as a historic land- 
mark, requiring approval of any 
exterior alterations by the Landmark 
Preservation Commission. Penn 
Central's application to have a multi- 
story office building constructed over 
the terminal was denied,” and the 
company claimed this denial was a 
taking of its property without just 
compensation.** Justice Brennan, 
writing for the majority in Penn 
Central, considered whether there 
was an interference with Penn 
Central’s present use of the property, 
or with its primary expectations con- 
cerning the use of the property as a 
whole, and found neither. “(M)ore 
importantly,” the law permitted Penn 
Central “not only to profit from the 
Terminal but also to obtain a ‘reason- 
able return’ on its investment.”*? 
The Estuary majority never 
reached the critical consideration of 
anticipated return on investment. The 
court disposed of this factor by 
equating investment-backed expec- 
tations with vested rights,*® a position 
clearly in conflict with Penn Cen- 
tral5! Based on Estuary’s failure to 
substantiate the extent of its financial 
loss,*2 however, even the application 
of Penn Central’s version of the 


Your Florida Bar Journal will follow as you move, but only if 
you notify the Membership-Records Department, The Florida 
Bar, Tallahassee, Florida 32301 of your address change. 


Please change my address to: 


Name 


Attorney Number 


Address 


City 


Telephone number 


THE FLORIDA BAR JOURNAL/FEBRUARY 1983 89 


4 


The Florida test 
for taking 


investment-backed expectation test 
would not have altered the outcome 
of the instant case. Nevertheless, the 
court’s failure to acknowledge Penn 
Central and its adoption of a vested 
rights analogy misstates the law. It 
may also mask the importance of a 
developer’s proving the commercial 
impracticability of his project in 
challenging similar land use regu- 
lation. 


Conclusion 


The question of when a regulation 
amounts to a taking has proved 
almost uniquely resistant to analyti- 
cal efforts. The wetlands problem 
presents this issue in its most acute 
form: The restrictions render the 
property almost unusable, and the 
cost of acquisition by eminent 
domain is prohibitive. The Estuary 
majority sets out a useful analytical 
format for reaching a decision on a 
particular set of facts that will surely 
become the recipe for deciding such 
cases in Florida. Environmentalists 
are heartened by the adoption of the 
status quo theory of private property 
rights.>3 Developers cling to the 
caveat that a one-half reduction could 
be a taking.*4 The decision is a clear 
policy statement in favor of environ- 
mental preservation in general and 
mangroves in particular. 

The tension between the perspec- 
tives from which the statement will 
be viewed, however, is also clearly 
stated in Justice Adkins’ powerful 
dissent: “(T)he right of an individual 
to own and enjoy property was one 
of the foundation stones on which 
our government was formed.” If 
environmentally sensitive lands are 
preserved at the expense of the indi- 
vidual property owner, this founda- 
tion stone will crumble, and “our 
form of government will fall.">> O 


'Estuary Properties, Inc. v. Askew, 381 
So.2d 1126, 1137, 1140 (Fla. Ist D.C.A. 1979); 
See U.S. Const. amend. V (“[n]Jo person shall 
be . . . deprived of life, liberty, or property 
without due process of law; nor shall private 
property be taken for public use, without just 
compensation”); U.S. Const. amend. XIV, §1 
(“nor shall any State deprive any person of life, 
liberty, or property without due process of 
law’); FLa. Const. art. I, §9 (“[n]o person shall 
be deprived of life, liberty, or property with- 
out due process of law”); FLA. Const. art X, 
§6(a) (“[nJo private property shall be taken 


except fora public purpose and with full com- 
pensation therefor paid to each owner”); FLA. 
Stat. §380.08(1) (1979) (“[nJothing in this 
chapter authorizes any governmental agency 
to adopt a rule or regulation or issue any order 
that is unduly restrictive or constitutes a taking 
of property without the payment of full com- 
pensation, in violation of the constitutions of 
this state of the United States”). 

2“Government could hardly go on if to 
some extent values incident to property could 
not be diminished without paying for every 
such change in the general law.” Pennsylvania 
Coal Co. v. Mahon, 260 U.S. 393 (1922). 

3In Berman v. Parker, 348 U.S. 26, 33 
(1954), Justice Douglas stated that the concept 
of public welfare is broad and inclusive, and 
that the legislature is empowered to set com- 
munity standards in applying this concept. 
See, Morgan & Shonkwiler, Regulatory 
Takings in Oregon: A Walk Down Fifth 
Avenue Without Due Process, 16 W1LLAMETTE 
L. Rev. 591, 631-32 (1980). 

4 See generally, Berger, A Policy Analysis of 
the Taking Problem, 49 N.Y.U. L. Rev. 165 
(1974); Binder, Taking Versus Reasonable 
Regulation: A Reappraisal in Light of Regional 
Planning and Wetlands, 25 U. Fia. L. Rev. 1 
(1972); Haley, Balancing Private Loss Against 
Public Gain to Test for a Violation of Due 
Process or a Taking Without Just Compensa- 
tion, 54 Wasn. L. Rev. 315, 32] (1979); Michel- 
man, Property, Utility and Fairness: Com- 
ments on the Ethical Foundations of “Just 
Compensation” Law, 80 Harv. L. Rev. 1165 
(1967); Morgan & Shonkwiler, supra note 91; 
Sax, Takings and The Police Power, 74 YALE 
L.J. 36 (1964) (hereinafter cited as Sax 1); Sax, 
Takings, Private Property and Public Rights, 
81 YALE L.J. 149 (1971) (hereinafter cited as 
Sax II); Stoebuck, Police Power, Takings and 
Due Process, 37 Wasu. & Lee L. Rev. 1057 
(1980); Van Alstyne, Taking or Damaging By 
Police Power: The Search for Inverse Con- 
demnation Criteria, 44S. Cat. L. Rev. 1 (1971); 
Note, State and Local Wetlands Regulation: 
The Problem of Taking Without Just Com- 
pensation, 58 Va. L. Rev. 876 (1972). 

>See, Haley, supra, note 4 at 321. 

6 The following cases found a taking: Alford 
v. Finch, 155 So.2d 790 (Fla. 1963) (property 
designated a game refuge); Corneal v. State 
Plant Bd., 95 So.2d 1 (Fla. 1957) (destruction of 
orange trees): Beck v. Littlefield, 68 So. 2d 889 
(Fla. 1953) (zoning prohibiting erection of 
building); Stengel v. Crandon, 156 Fla. 592, 23 
So.2d 835 (1945) (zoning to prevent airport); 
Gibson v. City of Tampa, 135 Fla. 637, 185 So. 
319 (1938) (city destruction of private oyster 
bar by pollution); Stockman v. City of Tren- 
ton, 132 Fla. 406, 181 So. 383 (1938) (special 
assessments); State ex rel Davis v. City of 
Stuart, 97 Fla. 69, 120 So. 335 (1929) (city taxa- 
tion on remote lands); City of Palmetto v. 
Katsch, 86 Fla. 506, 98 So. 352 (1923) (special 
assessments); Pounds v. Darling, 75 Fla. 125, 
77 So. 666 (1918) (regulation forbidding 
bathing in private lake). 

The following cases found no taking: Gies v. 
Fischer, 146 So.2d 361 (Fla. 1962) (setting 
bulkhead line); State Plant Bd. v. Smith, 110 
So.2d 401 (Fla. 1959) (destruction of diseased 
trees); Sharrow v. City of Dania, 83 So.2d 274 
(Fla. 1955) (revocation of building permit); 
Ocean Villa Apartments, Inc. v. City of Fort 
Lauderdale, 70 So.2d 901 (Fla. 1954) (setback 
requirements); City of Miami Beach v. Ocean 
& Inland Co., 147 Fla. 480, 3 So. 2d 364 (1941) 
(drawing of zoning line); Town of Indialantic 
v. McNulty, 400 So.2d 1227 (Fla. 5th D.C.A. 
1981) (beachfront zoning ordinance requiring 
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setback); State Dept. of Environmental Regu- 
lation v. Oyster Bay Estates, Inc., 384 So.2d 
891 (Fla. Ist D.C.A. 1980) (changing zoning 
restrictions); Smith v. City of Clearwater, 383 
So.2d 681 (Fla. 2d D.C.A. 1980) (downzoning 
to protect mangroves); Moviematic Indus. 
Corp. v. Board of County Comm'rs, 349 So.2d 
667 (Fla. 3d D.C.A. 1977) (downzoning to pro- 
tect water supply); Dade County v. Yumbo, 
S.A., 348 So.2d 392 (Fla. 3d D.C.A.) (denial of 
petition for rezoning contrary to master plan), 
cert. denied, 354 So.2d 988 (Fla. 1977); Neu- 
bauer v. Town of Surfside, 181 So.2d 707 (Fla. 
3d D.C.A.) (building height restriction), cert. 
denied, 192 So.2d 488 (Fla. 1966). 

7399 So.2d 1374 (Fla. 1981), rev’g, Estuary 
Properties, Inc. v. Askew, 381 So.2d 1126 (Fla. 
Ist D.C.A. 1979). 

at 1376. 

9Td., at 1380-81. The court did not apply the 
six factors in the indicated sequence. Instead, 
the due process analysis of the first step app- 
lied factors three, four and five; step two, the 
eminent domain analysis applied factors two 
and six. The court did not discuss the first 
factor, physical invasion. 

10 See, Pennsylvania Coal Co. v. Mahon, 260 
U.S. 393 (1922). As in the instant case, the first 
part of Justice Holmes’ opinion focused on the 
propriety of the regulation, Id., at 413-14, and 
the second part focused on the burden 
imposed on the regulated land owner. Id., at 
415-16. 


'! The remedy for an eminent domain action 
without just compensation is payment, while 
the remedy for a violation of due process is an 
invalidation of the government action. Haley, 
supra note 4 at 326. This distinction is sup- 
ported by Mugler v. Kansas, 123 U.S. 623 
(1887) (no valid police power regulation can 
be taking). In Pennsylvania Coal Co., how- 
ever, the court found the regulation restricting 
the owner of the mining rights from mining his 
coal was valid, but was a taking because it 
went “too far.” Because Pennsylvania Coal Co. 
did not expressly overrule Mugler, the dichot- 
omy they created lives on in the decisions of 
the nation’s lower courts. The United States 
Supreme Court avoided addressing this spe- 
cific question in the recent decisions in Agins 
v. City of Tiburon, 24 Cal. 3d 266, 598 P.2d 25, 
157 Cal. Rptr. 372 (1979), aff'd, 447 U.S. 255 
(1980), and San Diego Gas & Electric Co. v. 
City of San Diego, 
1287 (1981). 

'2See, cases reviewed in Penn Central 
Transp. Co. v. New York City, 438 U.S. 104, 
123-28 (1978). 

'SJustice McDonald wrote the majority 
opinion and was joined by Chief Justice 
Sundberg, Justices Boyd, Overton, England, 
and Alderman. Justice Adkins dissented. 399 
So.2d at 1383. 


'STd., at 1382 (quoting Just v. Marinette 
County, 56 Wis. 2d 7, 17, 201 N.W. 2d 761, 768 
(1972) ). 

'SThe Florida Environmental Land and 
Water Management Act of 1972, Fia. Star. 
§§380.012-.10 (1981). 

16980 So.2d 426 (1973). 

at 428. 

'8 399 So.2d at 1385 (Adkins, J., dissenting). 

19156 Fla. 592, 23 So.2d 835 (1945). 

201d. 

21 See, supra note 6. 

22 There is a general presumption in favor of 
environmental preservation inherent in FLA. 
Stat. §380.06 (1979). 

23.153 Fla. 571, 15 So.2d 267 (1943). 

24155 So.2d 790 (Fla. 1963). Alford indicated 


that any doubt as to the validity of a regulation 
should be resolved in favor of preserving the 
constitutional mandate to protect private 
property rights from taking without compen- 
sation. 

d., at 792. 

26 The improper origin of the regulation in 
Alford clearly distinguishes it from Estuary. 
The restrictions on Finch’s land resulted from 
an independent agreement between the regu- 
latory agency and Finch’s neighbor. Id., at 
793-94. 

27 Cf. L. Maxcy, Inc. v. Mayo, 103 Fla. 552, 
139 So. 121 (1932) (promotion of public 
welfare has almost invariably been excuse for 
unjustifiable deprivation of property). 

28 See, Sax I, supra note 4, at 67 (enterpriser- 
arbiter test); Sax II, supra note 4, at 161 (spill- 
over theory); Note, supra note 4, at 899 (public 
trust doctrine); Berger, supra note 4, at 179 
(fair and efficient test); Michelman, supra note 
4 (utility test). 

29 399 So.2d at 1381. 

30Compare, Just v. Marinette County, 56 
Wis. 2d 7, __, 201 N.W.2d 761, 768 (1972) 
(regulation prevented harm of water pollu- 
tion), with Morris County Land Improvement 
Co. v. Township of Parsippany-Troy Hills, 40 
N.J. 539, 193 A.2d 232 (1963) (regulation 
created public benefit by keeping land in its 
natural state). 

31 399 So.2d at 1382. 

32 Candlestick Properties, Inc. v. San Fran- 
cisco Conservation and Dev. Comm’n, 11 Cal. 


App. 3d 557, 89 Cal. Rptr. 897 (1970); Town of 
Indialantic v. McNulty, 400 So.2d 1227 (Fla. 
5th D.C.A. 1981); Smith v. City of Clearwater, 
383 So.2d 681 (Fla. 2d D.C.A. 1980); Movie- 
matic Indus. Corp. v. Board of County 
Comm'rs, 349 So.2d 667 (Fla. 3d D.C.A. 1977); 
State v. Johnson, 265 A.2d 711 (Me. 1970); 
Sibson v. State, 115 N.H. 124, 336 A.2d 239 
(1975); Morris County Land Improvement Co. 
v. Township of Parsippany-Troy Hills, 40 N.J. 
539, 193 A.2d 232 (1963); Just v. Marinette 
County, 56 Wis. 2d 7, 201 N.W.2d 761 (1972). 
In Agins v. City of Tiburon, the United States 
Supreme Court applied the harm-benefit test 
and upheld a zoning regulation designed to 
protect city residents “from the ill-effects of 
urbanization.” 447 U.S. 255, 261 (1980). 

33 399 So.2d at 1382. 

34147 Fla. 480, 3 So.2d 364 (1941). 

351d., at 485, 3 So.2d at 366. 

36Many jurisdictions continue to use the 
balancing test to determine whether due 
process requirements have been violated. See, 
Haley, supra note 4, at 326 (collecting cases). 

37 399 So.2d at 1381-82. 

38 260 U.S. at 414. 

39 See, Haley, supra note 4, at 323 n. 37, n. 39. 

40399 So.2d at 1380. 

417 d., at 1381. 

427 d., at 1382. 

43Estuary’s property totalled 6500 acres. 
The developer's plan called for construction of 
26,500 dwelling units and variety of other facil- 
ities. It proposed to save a 2800-acre red man- 


grove forest, but required destruction of 1,800 
acres of black mangroves. The proposed 
alternative to this plan prohibited destruction 
of the mangroves and allowed construction of 
half the proposed number of units. Id., at 1376, 
1382. 

44 See, supra note 25. 

45399 So.2d at 1383. 

46438 U.S. 104, 135-37 (1978). 

d., at 117. 

487 d., at 119. 

497 d., at 136. 

50399 So.2d at 1383. 

5!The Estuary majority focused on the 
estoppel aspect of the expectation issue. But 
estoppel was not the issue. The question was 
whether the regulation denied the owner a 
reasonably expected return on his investment. 

52 399 So.2d at 1382. 

53 See, Destin Log, June 18, 1981, §A at 4, col. 
3. Destin, Florida, a small fishing village in the 
Panhandle, is experiencing an explosion of 
condominium development, primarily along 
its beautiful and fragile Gulf shoreline. Calling 
the instant case a landmark decision in 
environmental litigation, this editorial chal- 
lenged the local county commissioners to use 
the decision as a ground for slowing the pace 
of coastal development in Okaloosa County. 

54“We do not hold that any time the state 
requires a proposed development to be 
reduced by half it may do so without compen- 
sation to the owner.” 399 S06.2d at 1382. 

55]1d., at 1385. 
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LETTERS 


Conflict review 


I have recently read the December 
1982 issue of The Florida Bar Journal, 
specifically the article at 849-851, by 
Toby Buel, Esquire, entitled “Conflict 
Review in the Supreme Court of a DCA’s 
per curiam Decision.” 


Although I do not agree with many of 
the comments and conclusions of Mr. 
Buel’s analysis, I bring to your attention a 
case which I recently presented to the 
Florida Supreme Court, which was 
accepted on conflict cert, where the 
underlying appealed DCA opinion was a 
per curiam. The opinion stated, 


The petition for writ of prohibition is denied 
on the authority of Sherrod v. Franza, 396 
So.2d 1136 (Fla. 4th DCA 1981). Also see 
Hunter v. Franza, 405 So.2d 1035 (Fla. 4th 
DCA 1981). Contra, see Bates v. Keating, 396 
So.2d 1172 (Fla. 5th DCA 1981). 


ANSTEAD, BERANEK and HURLEY, JJ., 
concur. 


The contra language created the ex- 
pressed conflict on the face of the DCA 
opinion. I do not think that the court 
accepted cert merely because case au- 
thorities were cited after the per curiam. 
By citing a “contra” decision, the 4th 
DCA expressed a conflict. By way of 
information, the matter is still pending 
before the Florida Supreme Court, after 
initial and supplemental briefs on the 
merits have been submitted, on the issue 
of the propriety of a pretrial appellate 
review by means of a petition for writ of 
prohibition, where the accused has 
alleged a speedy trial rule violation. The 
other issue is related to the possible re- 
tractable application of the new Rules of 
Criminal Procedure effective January 1, 
1981, to the facts of the case on appeal. 


Dona.p A. JR. 
Pompano Beach 


Dissolution more chaotic 


I read with considerable interest the 
excellent article by Carol R. Gersten 
concerning parental access and residence 
restrictions, which appeared in the 
December 1982 Bar Journal. 

I become increasingly concerned with 
the trend in dissolution and child custody 
matters to experiment with the law by the 
legislature and the courts. It appears to 
me quite clearly that rather than 
simplifying dissolutions of marriage and 
the resolution of child custody questions, 
the legislature and the courts are creating 
even more chaotic results. 

The dissolution of marriage statute 
was, as I recall, designed to minimize 
litigation so that matrimonial partners 
could quickly and economically termi- 
nate a marriage with a minimum of 


rancor. Instead, we now have the courts 
referring the case to a master; the master 
refers the matter to a conciliator; and the 
conciliator refers the parties to a 
psychologist for evaluation. Layers upon 
layers of expense mount up while the 
parties fight about the same things they 
have always disagreed about; that is, how 
to divide the property of the respective 
parties. 

I see in the enactment of F.S. 61.13(2) 
(b), (3), nothing but a vehicle and 
weapon in the hands of one party to 
require the other party to capitulate to his 
or her demands for financial settlement 


JosePH F. JENNINGS 
Miami 


Weakest court? 


Mr. Buel’s article (“Conflict Review in 
the Supreme Court of a DCA’s Per Curiam 
Decision,” December 1982) is both 
encouraging and disappointing. 

Just as the courts are for the people, to 
approximate justice, by being open and 
available diligently to remedy wrongs— 
which is not a self-evidently wrong or 
bad postulation of our constitutional 
ideal, itself actually promised by the con- 
stitution but steadily eroded by the 
courts, legislature, and constitutional 
“reformers” —so too is it the case that the 
Supreme Court oughtn’t be the weakest 
of the five appellate courts, nor should its 
mission be attainment of symmetry 
(rather than approximation of justice), 
nor does the absence of a DCA opinion 
mean that [a] such decision in fact is 
without precedential effect, [b] real 
peoples’ lives and fortunes are not 
adversely affected in the process. 


Since the 1980 amendment of Article 5, 
§3(b)(3), Fla. Const., many thoughtful 
students of jurisprudence and political 
science have come to think, regretfully, 
that the Supreme Court’s current motto is 
frighteningly like the Wizard of Oz’s “go 
away, the great and powerful wizard is 
too busy to see you!” 


So what? So what if, to hypothesize, it 
should be a statutory misdemeanor 
upheld by PCA’s to expectorate upon the 
sidewalk in Dade County [Third DCA], 
but not across the street in Broward 
County [Fourth DCA]? So what if, 
further to hypothesize, a particular DCA 
simply but honestly doesn’t believe in, 
say, the “standing” of associations under 
Chapter 120 or the impermissibility of 
summary judgment re executory con- 
tracts for sale under the U.C.C., and as to 
such matters writes no opinions-in-chief? 
So what? 


It is not the case, of course, that only 
the Supreme Court can “do justice” or 
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will always do so. Yet, the same criticism 
of the DCA’s does not, and ought not, 
preclude appeal from the judgments of 
circuit courts. Systemic concerns regard- 
ing symmetry of the court system or case- 
load statistics or avoidance of incondite 
opinions [rather than decisions] are fine 
in their place. They have value as criti- 
cisms of an expansive, rather expensive, 
sometimes untidy and seemingly ineffi- 
cient process. But the constitutional 
promises made to us and the highest aspi- 
rations which we entertain regarding 
attainment of justice, however exhaust- 
ing the process, are infinitely more 
important than technocratic “efficiency.” 


STEPHEN Marc SLEPIN 
Tallahassee 


A new frontier 


We are Americans who have made our 
home in Latin America for seven years. 
Lately, we are seeing much distorted 
news about the Americas coming out of 
the U.S. and would like to set the record 
straight for Journal readers. 

When we first moved to Costa Rica, 
bag, baggage, grandmother, teenagers 
and pets, we spoke no Spanish and knew 
little about the country. But, soon, our 
rural neighbors accepted us and 
graciously taught us their language, cul- 
ture, and how a city-bred family could 
enjoy ranch life in a foreign land. Truly, 
our delightful adventures there merit a 
book, at least! 

My husband's love for the sea (Pearl 
Harbor survivor, retired Navy), 
prompted a further move two years ago, 
to Colombia's Caribbean coast. We 
found a lovely, old coconut plantation on 
the Pan American Highway near Santa 
Marta, the oldest (457 years), most 
fascinating city in all of the Americas. 

Imagine, green palms waving in gentle 
ocean breezes, blue sea and_ sky, 
pounding surf and golden sand and, 
towering 19,000 feet over all and snow- 
capped the year ‘round, majestic Mount 
Colombus. We feel we have much .. . 
incomparable beauty, fine neighbors, 
perfect climate, a stable, democratic 
government and a satisfyingly-low cost 
of living. 

Like Colombus, we have discovered a 
new frontier, with a vast potential and, 
being human, are driven to tell others 
about our dream-come-true. If you are 
interested in the future of the Americas 
... and the Birds . . . write us by interna- 
tional air mail (35¢ a half-ounce) at Post 
Office Box 5222, Santa Marta, Colombia. 
It may take a while, but we promise to 
answer. 

Juanita Birp 
Santa Marta, Colombia 


WORKERS COMPENSATION 


Section editor's note: By Order of 
September 9, 1982, the First District 
Court of Appeal denied rehearing, 
but clarified its decision in Single- 
tary v. Mangham Construction Com- 
pany, et al. The Workers’ Compensa- 
tion Section has been galvanized, 
however, by the candid, direct and 
forceful concurring opinion of Judge 
E. R. Mills, Jr., in that cause. The 
court's entire order, inclusive of 
Judge Mills opinion, is herewith 
republished in virtue of its great im- 
portance. 


Kenneth Singletary v. Mangham 
Construction Company and Aetna 
Life & Casualty Company, Ist 
District, Case No. AI-78. September 
9, 1982. An appeal from an Order of 
Deputy Commissioner Richard H. 
Hart, Jr. Thomas E. Stone, for 
appellant. James N. McConnaugh- 
hay, of McConnaughhay & Roland, 
P.A., for appellees. 


On Motion for Rehearing Denied but 
Clarified [original opinion at 7 
F.L.W. 1839] 

(Mills, J.) Appellees’ motion for 
rehearing is denied. 

Appellees’ motion for clarifica- 
tion is granted and the last paragraph 
of the court’s opinion dated 18 
August 1982 is amended to read as 
follows: 

We reverse the order of the deputy 
commissioner and remand the cause 
with instructions that the deputy hold 
further evidentiary hearings to de- 
termine the period and amount of 
temporary benefits due claimant for 
the period subsequent to 27 January 
1981, if any. (Booth and Thompson, 
JJ., Concur.) 


(Mills, J.) 

Speaking for myself and not for 
the other judges on this panel or the 
court, I feel compelled to address a 
critical problem that exists in the 
appellate consideration of workers’ 
compensation cases. 

Adhering to precedent is dead in 


In medias res 
By Stephen Marc Slepin 


workers’ compensation cases. Can it 
be resurrected? It can. How? 

This court must stop complaining 
about the large number of workers’ 
compensation appeals. It is obligated 
to come up with a solution that does 
not violate the right of employers, in- 
surance carriers and employees to 
appeal adverse decisions of deputy 
commissioners. It is obligated to 
come up witha solution that does not 
coerce settlements by employers and 
insurance carriers by assessing large 
attorneys’ fees against them if they 
fail to settle and lose on appeal. 

Increasing the number of judges, 
increasing the number of law clerks, 
increasing the number of support 
personnel, increasing the court’s 
appropriation are not the answers to 
the problem. Realigning the territory 
of the First District Court of Appeal, 
dividing the workers’ compensation 
jurisdiction between the five district 
courts, creating a specialized admin- 
istrative court, will not solve the 
problem. 

It is the writer's opinion that the 
solution is simple. The court should 
create a permanent panel of three 
judges which will handle all of the 
pending workers’ compensation 
appeals and all of those to be filed 
with the court. This panel would exist 
for one year. It would have absolute 
authority to finally decide all 
workers’ compensation appeals, 
recede from prior decisions and 
resolve existing conflicts in the law. 
Its purpose would be to stabilize the 
workers’ compensation law in 
Florida and to assure that the consti- 
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tutional and statutory rights of em- 
ployers, insurance carriers and 
employees are equally protected and 
preserved. 

The suggested solution will not 
only stabilize the law in workers’ 
compensation cases, but it will free 
nine judges to devote their entire 
energies to the disposition of crim- 
inal, civil, and administrative agency 
cases. 

Although I do not approve of 
specialized panels, in this instance it 
is warranted; in fact, it is necessary. 
Not only will it be a stabilizing force, 
but the great amount of time it will 
save the judges in preparing for and 
attending the rapidly increasing en 
bane proceedings in workers’ 
compensation appeals alone will 
make the suggested solution worth- 
while. 

Workers’ compensation is a very 
important field of the law, if not the 
most important. It touches more lives 
than any other field of the law. It 
involves the payments of huge sums 
of money. The welfare of human 
beings, the success of businesses, and 
the pocketbooks of consumers are af- 
fected daily by it. 

Is the suggestion worth a try? We 
can do no less. And it will not cost the 
taxpayers of Florida one cent. 

The workers’ compensation liti- 
gants, their attorneys, and deputy 
commissioners are entitled to rely on 
the law established by this court. This 
court should not change the law from 
day to day or from panel to panel. 
This court should not be required to 
spend hours and hours resolving real, 
imaginary, or fanciful intracourt 
workers’ compensation conflicts. 
This court can and should resolve the 
appellate workers’ compensation 
problem today. 0 


Stephen M. Slepin is a partner of 
Slepin, Slepin, Lambert & Waas, 
Tallahassee, and serves as editor 
of this column. He writes on behalf 
of the Workers’ Compensation 
Section, Steven <A. Rissman, 
chairman. 
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EW. Attorneys’ Title Insurance Fund 


City Title Insurance Company changes name to National Attorneys’ Title Insurance Company 


City Title Insurance Company, 
a New York-based subsidiary of 
The Fund, has changed its name 
to National Attorneys’ Title 
Insurance Company, effective 
December 1; 1982. The new 
name reflects the company’s 
stature — licensed in 37 states 
and territories, with agents and 
approved attorneys in 17 states. 
The name also emphasizes the 


company’s goal “to make title 
insurance services available to 
the legal profession wherever the 
need exists for Bar-related title 
insurance — making the company 
a leader in serving the public 
through practicing attorneys.” 
The Fund acquired control of 
City Title in November, 1977, 
and transformed it into a national 
insurer with four regional offices. 


Mercer Law School Dean Tours Fund 


Karl Warden (left), dean of Mercer University School of Law, recently 
toured headquarters and met with Fund President Paul B. Comstock (right). 
Warden and Comstock discussed bar-related title insurance and its function 
in the real estate industry, Florida has the second largest number of Mercer 
Law School alumni, following Georgia. 


1983 operating hours scheduled 


The headquarters and branch offices of Attorneys’ Title Insurance 
Fund and Attorneys’ Title Services, Inc., will be closed for the fol- 
lowing holidays during 1983. Please mark your calendars now. Normal 
operating hours are 8:30 a.m. until 4:30 p.m., Monday through Friday. 

Memorial Day — Monday, May 30 

Independence Day — Monday, July 4 

Labor Day — Monday, September 5 

Veterans Day — Friday, November 11 

Thanksgiving — Thursday and Friday, November 24 and 25 
Christmas — Friday, December 23, and Monday, December 26 


The Florida division of National 
Attorneys’ will continue under 
the direction of Senior Vice 
President Harold A. Drees and 
Regional Vice President Louis B. 
Guttmann. Last year, out of 15 
licensed title insurers in New 
York, City Title was one of only 
three to show a profit. 


YLS/Fund Seminar 
draws hundreds 


Several hundred attorneys 
attended the recent Basic Real 
Property Litigation seminar in 
Tampa and Miami, co-sponsored 
by the Young Lawyers Section of 
The Florida Bar and The Fund. 

This initial offering was a 
companion to the popular Basic 
Residential Real Estate Transac- 
tions seminar which has been 
presented annually for the past 
three years. 

The litigation seminar was 
presented live in Miami and was 
later videotaped in Tampa for 
presentation at five Florida cities. 
Seminar speakers were Walter R. 
Beales, Orlando; Neil J. Berman, 
Miami; J. Nixon Daniel, III, Pen- 
sacola; Philip W. Watson, Orlando, 
and William A. Weber, Miami. 

These seminars continue a 
relationship between The Fund 
and the young lawyers which 
dates back to the beginning of 
bar-related title insurance in the 
late 1940s. The then Junior Bar 
Section successfully spearheaded 
the statewide campaign to pro- 
mote the idea of The Fund 
among Florida’s attorneys. 


By the staff of 
Attorneys’ Title Insurance Fund 
Box 2671, Orlando, Florida 32802 (Adv.) 
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FAMILY LAW 


The effect of marital misconduct 
on monetary awards 
By Brenda M. Abrams 


Adultery and marital misconduct 
of a spouse are factors the courts 
may take into consideration in the 
determination of alimony and equit- 
able distribution awards. Although 
Florida characterizes itself as a “no- 
fault” divorce state, the absence of 
fault in this context applies only to 
the dissolution of the marriage and 
not to a consideration of monetary 
awards. 


Adultery 

F.S. §61.08(1) specifies that: 

The Court may consider the adultery of a 
spouse and the circumstances thereof in deter- 
mining whether alimony shall be awarded to 
such spouse and the amount of alimony, if any, 
to be awarded.! 

Adultery is the only “fault” specifi- 
cally set forth in F.S. Ch. 61, as an 
element to be considered in a deter- 
mination of a monetary award to a 
spouse. Since equitable distribution 
was created by case law,’ there are, 
of course, no statutory guidelines as 
to the influence of fault in the appli- 
cation of an equitable award. The 
defense of adultery, even if proven, 
is not a complete bar to an award of 
alimony to the wife. F.S.§61.08(1) 
merely grants the court discretion to 
consider the issue of adultery in deter- 
mining whether an award should be 
made and the amount of the award.‘ 
Therefore, adultery is to be utilized 
as a mitigating defense to an award 
of alimony, which the court in its dis- 
cretion may choose to consider or 
exclude in its determination of an 
award.> 

In Smith v. Smith® the wife's 

alleged adultery: 
... was unrelated either to the breakup of the 
marriage, or to any of the financial relation- 
ships and obligations between the parties with 
which this dissolution proceeding, in common 
with most, was really concerned. 

The Smith court further found that 
the issue of the wife’s post-separation 
alleged adultery was legally and equi- 
tably irrelevant. 

In Escobar v. Escobar’ the hus- 


band did not charge the wife with 
adultery, and the court refused to 
consider evidence of the husband’s 
adultery because F.S.§61.08(1) only 
refers to the adultery of a spouse 
seeking alimony. But, McClelland v. 
McClelland*® holds that even in the 
absence of an allegation of the wife's 
adultery, the persistent adultery of a 
husband who seeks no alimony for 
himself and who does not deny that 
the marriage is irretrievably broken 
is a relevant factor. 

In Pro v. Pro* both husband and 

wife charged the other with adultery. 
The court stated: 
Showing that the husband was guilty of 
adultery or other gross misconduct might well 
be a factor influencing the court’s ultimate 
determination of the alimony question. 

In Claughton v. Claughton" the 

husband pursued an adulterous 
course of conduct through most of 
the parties’ 24-year marriage. The 
wife had a single extramarital affair 
toward the final years of marriage 
and after the marriage had become 
irretrievably broken. Based upon 
these facts the court found: 
It would be a manifest injustice to permit 
appellant to utilize Section 61.08(1) as a 
defense to the payment of alimony based upon 
appellee's alleged single affair while appel- 
lant’s alleged activities went unnoticed. 

The husband’s adultery was there- 
fore relevant and admissible into evi- 
dence; but the wife’s utilization of the 
adulterous activity of the husband 
was limited to the mitigation and 
defense of her own conduct. 


The leading case on fault in the 
State of Florida is Williamson v. 
Williamson."' Although the facts of 
the Williamson case did not involve 
adultery, the case considered all ele- 
ments of fault, including the issue of 
adultery of spouses. While William- 
son specifically approved the hold- 
ing in Claughton, the Supreme Court 
expanded it along this line of 
McClelland: 


Nor can we agree, as a rule of universal appli- 
cation, that the conduct of the spouse not seek- 
ing alimony may be considered only in mitiga- 
tion or defense of the conduct of the spouse 
seeking alimony. 


Limitations on discovery and 
introduction of evidence 


In addressing the issues of fault 
and adultery the courts have main- 
tained a consistent position that when 
eliciting such testimony either in the 
courtroom or through the discovery 
process, only that evidence which is 
necessary to prove the allegations 
will be admitted. The judges prefer 
to limit testimony to that which will 
enable them to “do equity and justice 
between the parties.” Many trial and 
appellate judges are displeased with 
the scandalous revelations of the pri- 
vate lives of individuals making their 
way into the courtroom and from 
there to the press. The courts are par- 
ticularly interested in protecting 
children and third parties from 
inquiries into fault issues.!? 

In Linda v. Linda the question 
presented was “whether an adulter- 
ous wife must disclose the actual 
name of her lover.” Discovery was 
denied since the record did not reflect 
why it was necessary for this question 
to be answered. Of interest in Linda 
is the dissenting opinion, referring to 
F.S.§61.08(1) that: 


The court may consider the adultery of a 
spouse and the circumstances thereof in 
determining whether alimony should be 
awarded. (emphasis supplied) 

Since the circumstances of the 
adultery, as well as the adultery itself 
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are relevant, the dissent felt that it 
was fit and proper to take discovery 
on that issue. 

In McClosky v. McClosky" the 

court found, on the facts of the case, 
that the wife should not be permitted 
to question her husband at deposition 
on his extramarital affairs: 
It is true that the sums of money a husband 
spends on the “other woman” may demon- 
strate financial capabilities that he pretends he 
does not have. However, in this case, the 
husband is as rich as Croesus and a veritable 
harem would have no effect on his ability to 
pay. or his wife’s concomitant need. 

It would thus appear, that gross 
marital misconduct is not a relevant 
factor necessary to do equity and 
justice between the parties if the 
husband is rich enough to afford to 
both support his wife and _ his 
“harem.” 

The adultery of a spouse post- 
separation is not a relevant factor to 
be taken into consideration in the de- 
termination of an alimony award. 
However, the husband’s_ post- 
separation adultery may be relevant 
if he is supporting or being supported 
by his paramour. That is an economic 
consideration bearing directly on his 
ability to pay alimony. 

The issue of adultery in particular 
and fault in general bears 
significantly on the economics of the 
determination of an alimony award: 
There is normally a range within the court's 
discretion as concerns the top and bottom 
amount of alimony that may be awarded, 
based upon given financial circumstances. 
With this as a start, a judge may properly con- 
sider whether the wife has been dutiful as a 
true helpmate in the marriage relation, con- 
tributing her talents and energies to the marital 
purpose. He may consider as less worthy and 
entitled a wife who had contributed nothing, 
but has been destructive of the husband's 
efforts and unmindful of her own 
obligations.'5 


Marital misconduct 


Although adultery is the only 
marital misconduct specifically 
itemized in F.S. §61.08, the courts 
will also consider other fault in con- 
nection with an award of alimony 
relying for authority upon the 
wording in F.S. §61.08: “The court 
may consider any other factor 
necessary to do equity and justice 
between the parties.” 

In Oliver v. Oliver'® the husband’s 
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petition for dissolution of marriage 
alleged that the wife was habitually 
intemperate and frequently publicly 
intoxicated; that she threatened to 
kill him; that she did not maintain the 
house or otherwise contribute to the 
five-month marriage of the parties. 
The court stated: 

There are many factors, such as the miscon- 
duct of a party, that may properly be placed 
before the court . . . the equities, circumstances 
and the whole marital picture furnish and form 
the fabric from which the award is to be cut, 
and if the court limits itself solely to the 
economics of the matter, it deprives itself of 
valuable factors that may aid in doing justice 
to the problem. 


Brenda M. Abrams is a partner of 
Abrams & Abrams, P.A. She re- 
ceived her B.A. and J.D. from the 
University of Miami in 1964 and 
1971, cum laude. She is a faculty 
member in the area of marital law 
and collection of judgments at the 
University of Miami College of Law 
and Nova Law School, and is cur- 
rently the sécretary-treasurer of 
the Family Law Section of The 
Florida Bar. Abrams is a member 
of the American Academy of 
Matrimonial Lawyers. 

She writes this column on behalf 
of the Family Law _ Section, 
Stephen W. Sessums, chairman, 
and Cynthia L. Greene, editor. 


The appellate court will frequent- 
ly focus on the misconduct of a party 
as being the cause of the marital 
breakup. Judge Schwartz, specially 
concurring in the case of Martin v. 
Martin" stated: 

The trial judge’s determination of the amount 
of rehabilitative alimony awarded in this case, 
which the wife claims here is grossly inade- 
quate, was avowedly based, in large measure, 
upon her marital misconduct. I concur with 
the affirmance of the judgment below only 
because the record supports a finding that the 
misconduct, which involved a long standing 
and consuming affair witha married man, was 
directly and causally related to the fact that the 


marriage became irretrievably broken and 
thus was properly dissolved. Since this is the 
case, the issue was pertinent to, and was 
properly considered by the court in fixing the 
amount of alimony justified by the equities of 
the situation. (emphasis supplied) 


In Smith v. Smith'® the court, on 
two separate occasions, took pains to 
point out that “the husband’s 
adultery was responsible for the dis- 
solution.”!9 

In Pitts v. Pitts?® the marriage be- 
came irretrievably broken because 
Mrs. Pitts no longer wished to be 
married to a man so much older than 
she. The operative language is 
contained in the footnote: 

Even where there is no financial problem, it 
might well be thought improper to permit an 
errant spouse to destroy a marriage and then to 
claim benefits equal to those which would 
have been provided had it remained intact. 
While Mrs. Pitts can certainly not be deemed 
“errant” in the sense of being guilty of “fault” 
or misconduct, we suggest that this observa- 
tion may well apply to one who, like her, is 
responsible for the fact that the parties no 
longer live together happily and thus that the 
marriage becomes irretrievably broken— 
who, in a word, wants the marriage to end— 
and then seeks the same financial rewards 
which would have accrued if the marriage had 
continued. 

In Williamson v. Williamson*' both 
parties were afflicted with 
permanent physical disabilities 
which prevented them from holding 
gainful employment. The husband's 
abandonment of the wife, taking 
with him a considerable portion of 
the family’s savings, was responsible 
for the wife's strained economic 
situation. Notwithstanding the 
husband’s misconduct, the wife was 
willing to reconcile, but the husband 
was not. The trial court partially 
based its alimony award on that 
finding. 

Other types of fault that the courts 
have specifically considered in con- 
nection with an economic award to 
the wife are: (1) the wife’s deser- 
tion;22 (2) the husband’s abandon- 
ment of his financial obligations to 
the wife during the period between 
the parties’ separation and the disso- 
lution;23 (3) the husband’s unfair 
economic advantage by wrongfully 
transferring certain property;?4 (4) 
fraud in connection with the ability 
to consummate the marriage 
sexually. 


Physical abuse 


In Barrett v. Barrett,?6 the husband 
shot the wife, leaving four bullets in 
her body, resulting in her physical 
disability, reducing her earning capac- 
ity and placing her on welfare. The 
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court affirmed the award of the mari- 
tal residence to the wife as lump sum 
rehabilitative alimony. However, the 
same appellate court, in Taylor v. 
Taylor” reversed an award of 
alimony to a wife who had been 
physically abused by her husband: 

It is established that, under some circumstan- 
ces, such misconduct may indeed properly be 
considered in the determination of the finan- 
cial aspects of a “no-fault” dissolution pro- 
ceeding. It would have been entirely 
appropriate, for example, to provide for 
support during any period shown to be 
required for Mrs. Taylor to recover from or to 


secure treatment for any injury inflicted by her 
husband. 


But the court went on to say that: 
The purpose of alimony is only to require that 
the needs of one spouse be met by the other to 
the extent that he or she has the ability to 
pay. . .. It was improper, therefore, instead to 
employ such an award, as it were below, as a 
means of punishing the spouse from whom 
alimony was sought, or, in effect, as a 
substitute for a money judgment in a personal 
injury case. 

The footnote in Taylor laments the 
fact that no action between spouses 
for personal injury or money 
judgment presently exists in this 
state.*8 

The issue of one spouse’s right to 

sue in tort for the intentional injuries 
by the other spouse has now been 
firmly decided by the Florida 
Supreme Court. In Hill v. Hill,?® 
while a dissolution was pending, the 
wife filed suit against the husband for 
malicious prosecution, false im- 
prisonment, and abuse of process, 
her major complaint being that the 
husband had sought to have her in- 
voluntarily committed for mental 
illness. The First District Court certi- 
fied to the Supreme Court the issue 
of whether the interspousal tort im- 
munity rule should apply to an 
intentional tort, as well as a negligent 
tort. In answering the certified ques- 
tion in the affirmative, the court em- 
phasized: 
... the authority of the trial judge in a disso- 
lution proceeding to direct the offending 
spouse to pay the-necessary medical expenses 
not covered by insurance and the judge's 
authority to consider any permanent injury, 
disfigurement, or loss of earning capacity 
caused by an intentional tort in establishing 
appropriate alimony under Section 61.08, par- 
ticularly that provision which provides “the 
court may consider any factor necessary to do 
equity and justice between the parties.” 

In Hartley v. Hartley® the court 
determined that an award of lump 
sum as opposed to periodic alimony 
was appropriate since the husband 
had displayed violent tendencies 

toward the wife. 

In Bird v. Bird?! while the wife's 


lump sum alimony award was 
affirmed, it is unclear whether this 
award was sustained on the basis of 
lump sum alimony or equitable dis- 
tribution or both. On the issue of the 
form of the award fashioned by the 
trial judge, the court felt that the 
award to the wife in lump sum as 
opposed to periodic was justified as a 
means of terminating all relationship 
between the husband and wife since 
there was evtdence that: 


. .. the husband had harassed the wife; had 
broken into her house; threatened her with a 
gun and actually fired at her on one occasion. 


Effect of fault on equitable 
distribution awards 


Although most states in the United 
States apply the concept of equitable 
distribution in the division of marital 
assets, they differ as to whether fault 
should be an issue in the distribution 
of marital property.*? Because equi- 
table distribution is made through 
the vehicle of lump sum alimony,” 
when the courts speak of fault, it is 
sometimes difficult to ascertain 
definitively whether the fault 
element comes into play in the award 
of lump sum alimony or the award of 
equitable distribution or both. 

The source for an inquiry into the 
quality of the marital relationship in 
making awards of equitable distribu- 
tion would lie in the case of Brown v. 
Brown:*4 
The primary factual circumstance is each 
spouse’s contribution to the marital partner- 
ship. In the case sub judice, the wife has been 
shortchanged. The wife has not been 
adequately compensated for the contribution 
that she made as a full-time mother and home- 
maker to the equal partnership marriage. 

“Contribution to the marriage” 
leaves the door open to a determina- 
tion as to how good a husband (or 
wife) was he (or she)? 

In Thompson v. Thompson*® the 
court upheld a meager award to the 
wife based in part her 
“conduct.” More facts are set forth in 
the dissenting opinion which stated: 
The unequal treatment of the wife in this case 
can only be explained by the “fault” the trial 
judge “found” with regard to her conduct as a 
wife in the closing years of the marriage. 

In Beville v. Beville*® the wife was 
given a very meager award in perma- 
nent periodic alimony. The evidence 
showed that during the 35 years of 
marriage, the wife was “a life long 
nag and _ intolerable companion.” 
Perhaps the court in Beville has gone 
too far. If she was such a nag and in- 
tolerable companion, why did the 
parties remain married for 35 years? 
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FAMILY LAW 


Perhaps this is not the type of situa- 
tion in which a determination of fault 
is appropriate. 

In Vanderslice v. Vanderslice* an 

award of substantially all of the assets 
to the wife was sustained. The fact 
that the husband had “abandoned his 
duties as a provider during the term 
of their legal separation, while the 
wife dutifully sustained the needs of 
the household” was certainly a factor 
that the court took into consideration 
in affirming the award. In West v. 
West*® the court noted: 
[T]he parties had had a good marital relation- 
ship for many years and the wife had been a 
good housekeeper, wife, and mother even 
though she had health problems. When they 
moved to Florida, the husband suffered a 
“change of personality.” He became 
suspicious of his wife's fidelity without any 
basis and he accused her of lying. Eventually 
he physically abused her, and drove her to 
West Virginia where he dropped her off at her 
sisters home, together with some of her 
clothing. 

Tommaney v. Tommaney*® found 
that the wife made an extraordinary 
contribution to the marriage and the 
court awarded her substantially all 
the assets of the parties. The husband 
had an alcohol problem which sub- 
stantially decreased his earnings. The 
wife went to work, deposited all of 
her earnings into a joint banking 
account from which she supported 
Tommaney, paid his child support 
obligations in connection with a pre- 
vious marriage, and made all of the 
mortgage payments her 
earnings, while the husband put very 
meager earnings into an account in 
his own name from which he paid for 
his entertainment and_ telephone 
bills. The award to the wife could not 
be based upon a theory of alimony 
since the husband had no ability to 
pay; nor could an award be based 
upon equitable distribution since the 
husband could not make the award 
without seriously jeopardizing his 
economic status. Therefore, the 
court resorted to the concept of 
special equity to give to the wife that 
which the trial court felt she was 
rightfully entitled. The Tommaney 


court felt the case of Duncan v.- 


Duncan® expanded those circum- 
stances in which a party would be 
entitled to special equity over and 
above those that were contemplated 
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by Ball v. Ball.*! 

But, in Gallagher v. Gallagher** the 
appellate court reversed an award to 
the wife of a judgment which gave 
the wife title to all of the assets of the 
parties but required her to make 
periodic payments to the husband. In 
reversing the award of “special 
equity” to the wife, the court stated: 
The fact that the wife was compelled to 
become the chief breadwinner because of the 
husband's mental and drinking problems . . . 
cannot be considered a contribution of 
services “over and above the normal marital 
duties” in the circumstances here . . . . 

Of interest is the case of Jarzem v. 
Bierhaus*® wherein the court re- 
versed transfers of property by the 
wife to the husband, finding that the 
conduct of the husband prior to and 
during the course of the marriage 
“constituted a fraud upon the wife, 
which infected all of the property 
transfers and justified the court in re- 
turning the various properties to the 
wife.” The concepts of alimony, 
equitable distribution, and special 
equities were never mentioned in the 
Jarzem opinion. 


Conclusion 


In conclusion, it is clear that an 
analysis of the-cases concerning the 
quality of each spouse’s contribution 
to the marriage, and an evaluation of 
fault connected either to the breakup 
of the marriage or the economic con- 
sequences resulting thereupon is of 
material significance to ascertaining 
a monetary award. The considera- 
tion of fault in dissolution cases is 
expanding, and this author believes 
that its role in alimony and equitable 
distribution awards will continue to 
grow. 0 


'Effective 1971, the no-fault dissolution of 
marriage statute became the law of the State of 
Florida. Prior to 1971 and the passage of the 
no-fault divorce law, alimony awards were 
predicated on F.S. §61.08 (1969) which 
provided: 


“In every judgment of divorce in an action by 
the wife, the court shall make such orders 
about maintenance, alimony and suit money to 
the wife, or any allowance to be made to her, 
and if any, the security to be given therefore, 
as from the circumstances of the parties and 
the nature of the case is equitable; but no 
alimony shall be granted to an adulterous wife. 
... (Emphasis supplied) 

2For purposes of F.S. §61.08(1), a homo- 
sexual relationship constitutes adultery. See, 
Patin v. Patin, 371 So.2d 682 (Fla. 4th D.C.A. 
1979). 

3Canakaris v. Canakaris, 382 So.2d 1197 
(Fla. 1980). 


‘Vandervoort v. Vandervoort, 265 $o0.2d 77 


(Fla. 3d D.C.A. 1972). 

5Stafford v. Stafford, 294 So.2d 25 (Fla. 3d 
D.C.A. 1974). 

6Smith v. Smith, 378 So.2d 11 (Fla. 3d 
D.C.A. 1979). 

“Escobar v. Escobar, 300 So.2d 702 (Fla. 3d 
D.C.A. 1974). 

‘McClelland v. McClelland, 318 So.2d 160 
(Fla. Ist D.C.A. 1975). 

°Pro v. Pro, 300 So.2d 288 (Fla. 4th D.C.A. 
1974). 

Claughton v. Claughton, 344 So.2d 944 
(Fla. 3d D.C.A. 1977). 

"Williamson v. Williamson, 
(Fla. 1979). 

'2Claughton v. Claughton, 344 So.2d at 947 
(Fla. 3d D.C.A. 1977). 

'SLinda v. Linda, 352 So.2d 1208 (Fla. 4th 
D.C.A. 1977). 

'4McClosky v. McClosky, 359 So.2d 494 
(Fla. 4th D.C.A. 1978). 

Oliver v. Oliver, 485 So.2d 638 (Fla. 4th 
D.C.A. 1973). 

"Martin v. Martin, 366 So.2d 475 (Fla. 3d 
D.C.A. 1979). 

'SSmith v. Smith, 378 So.2d 11 (Fla. 3d 
D.C.A. 1979). 

'9See also, Hurtado v. Hurtado, 407 So.2d 
627 (Fla. 4th D.C.A. 1981). 

20Pitts v. Pitts, 412 So.2d 404 (Fla. 3d D.C.A. 
1982). 

*! Williamson v. Williamson, 367 So.2d 1016 
(Fla. 1979). 

22 Krieger v. Krieger, 344 So.2d 1346 (Fla. Ist 
D.C.A. 1977). 

23\’anderslice v. Vanderslice, 396 So.2d 1185 
(Fla. 4th D.C.A. 1981). 

Baker v. Baker, 299 So.2d 138 (Fla. 3d 
D.C.A. 1974). 

*5 Jarzam v. Bierhaus, 415 So.2d 88 (Fla. 4th 
D.C.A. 1982). 

26Barrett v. Barrett, 305 So.2d 260 (Fla. 3d 
D.C.A. 1974). 

2" Taylor v. Taylor, 378 So.2d 1352 (Fla. 3d 
D.C.A. 1980). 

*4See also, Mims v. Mims, 305 So.2d 787 
(Fla. 4th D.C.A. 1974). 


9Hill v. Hill, 415 So.2d 20 (Fla. 1982). 


Hartley v. Hartley, 399 So.2d 1126 (Fla. 
4th D.C.A. 1981). 


31Bird v. Bird, 385 So.2d 1090 (Fla 4th 
D.C.A. 1980). 


32 See, Chalmers v. Chalmers, 320 Atlantic 
2d 472, 482 (N.J. 1974). 

33Canakaris v. Canakaris, 382 So.2d 1197 
(Fla. 1980). 


34Brown v. Brown, 300 So.2d 719 (Fla. Ist 
ID.C.A. 1974). 


35Thompson v. Thompson, 400 So.2d 1220 
(Fla. 5th D.C.A. 1981). 


36 Beville v. Beville, 415 So.2d 151 (Fla. 4th 
D.C.A. 1982). 

*Vanderslice v. Vanderslice, 396 So.2d 1185 
(Fla. 4th D.C.A. 1981). 


West v. West, 399 So.2d 428 (Fla. 5th 
1.C.A.1981). 


39Tommaney v. Tommaney, 405 So.2d 454 
(Fla. 2nd D.C.A. 1981). 


Duncan v. Duncan, 
1980) 


"Ball v. Ball, 335 So.2d 5 (Fla. 1976). 
“Gallagher v. Gallagher, 399 So.2d 75 (Fla. 
5th D.C.A. 1981). 


8Jarzem v. Bierhaus, 415 So.2d 88 (Fla. 4th 
D.C.A. 1982). 


7 So.2d 1016 


79 So.2d 949 (Fla. 
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TAX LAW NOTES 


Continuing attack against abusive tax shelters 
and questionable reporting positions: 


New penalties for promoters, tax advisors and taxpayers 


The Tax Equity and Fiscal 
Responsibility Act of 1982 (the 
“Act”) contains a number of signifi- 
cant provisions designed to achieve 
greater taxpayer compliance with 
the tax laws. Among these provi- 
sions are various amendments to the 
Internal Revenue Code (the “Code”) 
which are designed to discourage 
both the formation and marketing of 
abusive tax shelters and the trend 
toward understating tax liability 
through the assertion of question- 
able tax positions. 

The Act provides civil penalties 
and authorizes injunctive relief to en- 
force these new provisions, the most 
significant of which will be discussed 
herein primarily from the viewpoint 
of the tax practitioner. Some of these 
new provisions will apply to actions 
taken on or after September 4, 1982, 
and the rest to tax returns due after 
December 31, 1982. 

Penalty for promoting abusive 
tax shelters 


e Persons liable as promoters 

Under new $6700 of the Code, a 
penalty for “promoting abusive tax 
shelters”! is imposed upon any 
person who organizes, assists in the 
organization of or participates in the 
sale of any interests in a partnership 
or other entity, any investment plan 
or arrangement, or any other plan or 
arrangement when, in connection 
with such organization or sale, the 
person makes or furnishes either (i) a 
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statement which the person knows or 
has reason to know is false or fraudu- 
lent as to any material matter with 
respect to the availability of any tax 
benefit alleged to be allowable 
through participation in the entity or 
(ii) gross valuation overstatement as 
to a material matter.? 

As can be seen from this descrip- 
tion of the statute, despite the 
references in its title to both “pro- 
moters” and “abusive” tax shelters, 
the penalty is not necessarily limited 
to those particular individuals or en- 
tities and is potentially wide-ranging 
in its application. Because the two 
operative provisions of §6700 are 
false or fraudulent statements and 
overvaluations, promoters of in- 
vestment vehicles which offer mod- 
est tax advantages to investors 
can run afoul of this penalty. Similar- 
ly, the penalty may not only apply to 
the actual promoter or organizer of 
the entity but also may apply to any 
broker-dealer, registered representa- 
tive, finder, financial planner or any 
other person who “assists” in the sale 
of interests in such entities. 

Even an attorney engaged by a 
prospective investor to provide tax 
or financial advice with regard to a 
proposed investment could be 
deemed a participant in the sale of 
the tax shelter.2 The law firm 
engaged in the preparation of the 
offering or registration materials re- 
quired under federal and state securi- 
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ties laws, or in the preparation of a 
tax opinion for use in conjunction 
with the offering materials, clearly 
assists in the organization of the tax 
shelter. 


e Prohibited conduct: false or 
fraudulent statements 


The §6700 penalty may be imposed 
upon an organizer or participant in 
the sale of an interest in an entity 
who: 
makes or furnishes . . .a statement with respect 
to the allowability of any deduction or credit, 
the excludability of any income, or the 
securing of any other tax benefit by reason of 
holding an interest in the entity or 
participating in the plan or arrangement which 
the person knows or has reason to know is false 
or fraudulent as to any material matter. . . .4 


Section 6700 applies only to false 
or fraudulent statements regarding 
any material matter; a matter is 
deemed material if it would have a 
substantial impact on the decision- 
making process of a_ reasonably 
prudent investor.’ While both the 
statute and the committee reports are 
silent as to examples of material mat- 
ters in this context, the Securities and 
Exchange Commission has provided 
some usefu! guidance to practitioners 
by classifying as material such tax 
matters as: how the entity will be 
taxed for federal income tax 
purposes, the taxation of investors, 
availability of depreciation and the 
possibility of recapture, the tax con- 
sequences of a sale or other disposi- 
tion of the investment interest or of 
property held by the entity, the po- 
tential applicability of §183, the exist- 
ence of tax preference items, the 
consequences of a liquidation or 
termination of the entity, the limita- 
tion on deductions of investment 
interest, applicable tax credits which 
may be available as a result of an in- 
vestment in the entity, etc.® 


Significantly, the application of 
the penalty does not require a show- 
ing of reliance by a_ purchasing 
investor on such statements or the 


actual underpayment of tax, and can 
be imposed merely on the basis of a 
review of the offering materials 
without any audit of investors. 

Liability is imposed only upon a 
promoter who “makes or furnishes” a 
statement which such person “knows 
or has reason to know” to be false or 
fraudulent as to any material tax 
matter. The statutory language 
“makes or furnishes” deals with oral 
advice as well as written statements. 
This language may be of particular 
importance to investment advisors or 
to attorneys counseling prospective 
investors who do not furnish written 
advice. The penalty may be imposed 
even if the person making the state- 
ment does not have actual 
knowledge of the statement’s false or 
fraudulent nature. 

Perhaps, because of the difficulty 
inherent in proving any person’s ac- 
tual, subjective “knowledge,” the 
penalty may be imposed if the per- 
son making the inaccurate statement 
should have known that it was false 
or fraudulent. The promoter’s know]- 
edge may be presumed from an 
objective examination of the sur- 
rounding facts and circumstances; 
the reckless making of false state- 
ments concerning the tax consequen- 
ces of an investment, even if the truth 
or falsity of such statements is not 
known by the person making such 
statements, is sufficient for a §6700 
violation. 

Attorneys or other professional 
advisors could be presumed to have a 
greater knowledge of the complex 
federal tax laws than other indi- 
viduals, particularly if they hold 
themselves out as possessing particu- 
lar expertise in that area. The “reason 
to know” standard is not intended to 
be used to impute knowledge to a 
person beyond the level of compre- 
hension required by his role in the 
transaction and does not carry with it 
a duty of inquiry concerning the 
transaction.’ 

Observation: The conduct pro- 
scribed by §6700 would generally be 
actionable in the absence of the stat- 
ute: the person to whom the false or 
fraudulent statement was given 
could sue the person making such 
statement (depending upon the cir- 
cumstances) for securities fraud 
under the various federal and state 
securities laws, or for common law 
fraud, deceit, or legal malpractice. 
Thus, the intent of the statute is not to 
punish conduct which would other- 
wise go unpunished. Its primary 


purpose appears to be to authorize 
the Internal Revenue Service, as the 
party most immediately injured by 
the growth in abusive tax shelters, to 
seek injunctive relief in appropriate 
cases.8 


e Prohibited conduct: gross 
valuation overstatements 

Under §6700, a penalty may also 
be imposed on any person who 
makes or furnishes a “gross valuation 
overstatement” as to any material 
matter.2 That term is statutorily 
defined as any statement as to the 
value of any property or services if 
the value so stated exceeds 200 per- 
cent of the amount determined to be 
the correct valuation if the value of 
such property or services is directly 
related to the amount of any 
allowable deductions or credits.'® 
The penalty may be imposed even in 
the absence of any actual or pre- 
sumed knowledge of the overvalua- 
tion, although the penalty may be 
waived if there was a reasonable 
basis for the valuation and if the 
valuation was made in good faith."! 


The mere existence of an appraisal 
does not automatically constitute 
either a reasonable basis for the valu- 
ation or good faith. The basis for the 
appraisal, the manner in which it was 
obtained, and the appraiser's rela- 
tionship to the investment or the pro- 
moter may be examined to deter- 
mine the reasonableness of any 
reliance placed on an appraisal.!? 


Observation: The penalty for valu- 
ation overstatements is clearly aimed 
at abusive tax shelters which derive 
most of their touted tax benefits 
through exaggerated depreciation 
deductions or investment credits, or 
which obtain charitable deductions 
for gifts of overvaluated property to 
charity. The Economic Recovery 
Tax Act of 1981 imposed an addition 
to the tax for underpayments of tax 
attributable to a valuation overstate- 
ment,’ and the amount of this addi- 
tion could be as much as 30 percent 
of the underpayment attributable to 


such overstatement. The valuation - 


overstatement penalty which may be 
imposed by §6700 is similar in nature, 
except that it applies to the promoter 
or organizer of a tax shelter, not to the 
investor, and the penalties which 
may be imposed are different in 
nature. 


One question concerning the 
applicability of the valuation over- 
statement penalty concerns the use of 
the word “furnishes.” If a person 
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TAX LAW NOTES 


“furnishes” a valuation overstate- 
ment, that person may be subject to 
the penalty. If a broker provides a 
prospective investor with an ap- 
praisal which subsequently turns out 
to be a valuation overstatement, that 
broker might be deemed to have 
furnished such overstatement to the 
investor. 

Similarly, if a law firm prepares 
syndication documents and permits 
the inclusion of valuation overstate- 
ments in the documents which it pre- 
pares, or if the syndication docu- 
ments merely refer to such valua- 
tions, the law firm might be deemed 
to have “furnished” the valuation 
overstatement to each prospective 
investor who receives a copy of the 
offering materials. Obviously, prac- 
titioners should now be extremely 
cautious of performing legal services 
connection with investments 
whose attraction is enhanced by a 
questionable property valuation. 

e Monetary penalties 

The monetary penalty which may 
be imposed for a violation of §6700 
equals the greater of $1,000 or 10 per- 
cent of the gross income derived or to 
be derived by the violator from the 
tax shelter.'* The amount of the 
penalty is calculated by reference to 
the income “derived or to be derived” 
by the person found to have violated 
§6700. 

The legislative history makes it 
clear that the Internal Revenue Serv- 
ice may include unrealized amounts 
which the promoter or other person 
may reasonably expect to realize 
from the activity.!> Procedurally, the 
deficiency procedures do not apply 
to the §6700 penalty,'® and the 
burden of proof is on the Internal 
Revenue Service to prove the 
conduct giving rise to the penalty.” 
The person against whom notice and 
demand of the penalty is made has 30 
days in which to pay at least 15 
percent of the penalty and file a 
claim for a refund of the amount so 
paid;'* otherwise the entire amount 
of the penalty may be collected after 
the expiration of the 30-day period.'® 
Once 15 percent of the penalty 
sought to be collected has been paid 
and the claim for refund filed, no col- 
lection action may be commenced 
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until after the expiration of 30 days 
after denial of the claim for such 
refund or, if a proceeding has been 
begun in the United States district 
court during such 30-day period, 
until the final resolution of such 
proceeding.”° 


e Injunctive relief 

New $7408 authorizes the Internal 
Revenue Service to seek injunctive 
relief against persons whose conduct 
is violative of §6700. The ability to 
seek injunctive relief is expected to 
be the most effective method for en- 
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forcing the new provision. The 
ability to seek injunctive relief will 
enable tax shelter schemes to be 
attacked years before such 
challenges would be possible if the 
attack required an examination of the 
tax returns actually filed by 
investors.?! Since a violation of §6700 
can be found to exist by an 
examination of the contents of docu- 
ments prepared in connection with 
the offering of the tax shelter to 
prospective investors, the injunction 
may be sought before any actual 
sales are made. The ability to nip the 
promoter’s scheme in the bud is de- 
signed to protect the integrity of the 


tax laws and to protect potentially 
innocent investors from the wide- 
spread marketing of abusive tax 
schemes.?2 

Injunctive relief may be sought by 
the United States against any person 
who is engaging in conduct subject to 
the penalty for organizing or selling 
abusive tax shelters, such action to be 
commenced in the United States 
district court for the district in which 
the person resides, has his principal 
place of business, or has engaged in 
the conduct subject to the §6700 
penalty.?3 Injunctive relief may be 
granted if the court determines that 
the person has violated §6700 and 
that injunctive relief is appropriate to 
prevent recurrence of such conduct.*4 
Of course, the court will possess the 
great latitude inherent in equity juris- 
diction to fashion appropriate equi- 
table relief, and may enjoin particu- 
lar conduct or all conduct violative of 
$6700.25 

e Effective dates 

The effective date of all of the new 
provisions discussed above is Sep- 
tember 4, 1982. 


Aiding and abetting understate- 
ment of tax liability 


Under current law, a criminal 
penalty of up to a $5,000 fine and 
three years’ imprisonment may be 
imposed on any person found guilty 
of willfully aiding, assisting in, pro- 
curing, counseling, or advising the 
preparation or presentation of a false 
or fraudulent return, affidavit, claim, 
or other document under the internal 
revenue laws.?6 Prior to the enact- 
ment of new §6701, there was no 
roughly comparable civil penalty 
calling for a lesser standard of culpa- 
bility, except for a penalty which 
could be imposed only on an income 
tax return preparer who willfully at- 
tempted to understate the tax 
liability of any person.?? 

Section 6701 was enacted to: (1) 
permit more effective enforcement 
of the tax laws by discouraging those 
who would aid others in the fraudu- 
lent underpayment of taxes; (2) 
prevent the advisors who aid or assist 
in the underpayment of tax to escape 
civil sanctions; (3) provide a penalty 
for certain conduct short of criminal 
prosecution; and (4) protect innocent 
taxpayers from advisors who seek to 
profit by leading them into fraudu- 
lent conduct. 


e Liable persons 
Any person who aids or assists in, 


4 


procures, or advises with respect to, 
the preparation or presentation of 
any portion of a return, affidavit, 
claim or other document in connec- 
tion with any matter arising under the 
internal revenue laws®® may be liable 
for the penalty imposed by $6701. 

e term “procures” includes 
“ordering (or otherwise causing) a 
subordinate to do an act, and 
knowing of, and not attempting to 
prevent, participation by a sub- 
ordinate in an act.” A subordinate is 
any person over whose activities the 
procurer has direction, supervision 
or control, whether such person is a 
director, officer, employee, or agent 
of the taxpayer involved.*! 

The rendering of oral advice con- 
cerning the preparation of the return 
or other document may be sufficient. 
The term “advises” includes acts of 
attorneys and accountants in coun- 
seling a particular course of action.*2 

The §6701 penalty is not imposed 
on any person who merely furnished 
typing, reproducing, or other me- 
chanical assistance with respect to 
any return or other document.*? The 
Internal Revenue Service is given a 
choice of penalties to assert if both 
the §6701 penalty and the return pre- 
parer penalty may be assessed on 
such person for his role in the prep- 
aration of a document.*4 


e Prohibited conduct 

The $6701 penalty may be imposed 
on any person if the person knew that 
the portion of a return, affidavit, 
claim or other document which such 
person aided or assisted in, procured, 
or advised with respect to, would be 
used in connection with any material 
matter arising under the internal 
revenue laws and that such portion 
(if so used) would result in an under- 
statement of the tax liability of 
another person.® If a _ person 
prepares a schedule or other portion 
of a return which portion was, in all 
respects, correct, that person is not 
subject to the §6701 penalty even if 
he knows that other portions of the 
return he does not help prepare and 
over which he does not have any 
control are false or fraudulent.** 

The penalty may be imposed 
whether or not the taxpayer required 
to file the return has any knowledge 
of, or consents to, the understate- 
ment caused by the false or fraudu- 
lent document.*’ Before the penalty 
may be imposed, it must be shown 
that the person providing aid or 
assistance, or rendering advice, had 
knowledge of the fact that an under- 


statement of tax liability would occur 
as a result of his aid, assistance or 
advice. Since this person’s knowl- 
edge is required before the penalty 
may be imposed, and since the bur- 
den of proof is on the Internal Reve- 
nue Service to prove such knowl- 
edge,* it appears that more than 
simple negligence is required before 
the penalty may be_ imposed. 
Although actual knowledge is clearly 
sufficient, it is unclear to what extent 
presumed knowledge (i.e., gross 
negligence or recklessness) is suf- 
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ficient to support the imposition of 
the penalty. 

It should also be noted that the 
scope of the statute is limited only by 
its reference to prohibited conduct in 
connection with a “material” matter; 
the amount of the resulting under- 
statement of tax is statutorily imma- 
terial to application of the penalty. 


e Monetary penalty 

The amount of this penalty is 
$1,000 per return or per person, 
regardless of the number of false or 
fraudulent documents, except that if 


such return or document relates to 
the tax liability of a corporation, then 
the amount of the penalty is 
$10,000.39 

Observation: At first glance, the 
amount of this penalty may seem 
modest. Consider, however, the 
plight of the tax attorney who advises 
a partnership with regard to its own 
tax return and the K-l’s which it 
furnishes to all of its partners. Under 
such circumstances, the Internal 
Revenue Service has ruled that the 
person preparing the partnership tax 
return is the preparer of the returns of 
each of the partners, at least to the 
extent that each partner includes on 
his personal tax return his distribu- 
tive share of partnership income or 
loss.4° 

The attorney who knowingly 
furnishes false advice to the part- 
nership may be faced with a sizable 
civil penalty, since he would have 
contributed to understatements of 
tax liability on the return of each 
limited partner. The limitations of 
§6701(b)(3) would not avail the at- 
torney in this situation, since the part- 
nership itself is not a “taxpayer” 
within the meaning of the Internal 
Revenue Code.*! 


e Procedure 

Procedurally, the §6701 penalty is 
imposed and may be contested in the 
same fashion as the §6700 penalty.* 
See the discussion at Injunctive re- 
lief, above. 


e Effective date 
The effective date of this provision 
is September 4, 1982. 0 


' The new legislation makes no attempt to 
define the term “abusive” tax shelter. See 
§6661(b)(2)(c)(ii). The Internal Revenue 
Service defines an “abusive tax shelter” as “one 
in which the present value of all future income 
is less than the present value of all the invest- 
ment and associated costs of the shelter. In 
these shelters, the ‘primary’ gain is from the tax 
advantage.” IRS ExaMINATION Tax SHELTERS 
Hanpsook, §351(7), INTERNAL REVENUE 
Manuat - Auprr (CCH) MT 4236-5, p. 7295-81 
(May, 1980). 

2§6700(a)(1)(A) and (B). 

3 The Senate Finance Committee Reports at 
p. 266 indicate that the promoter, professional 
advisor, or salesman of a tax shelter is 
generally more culpable than the investor who 
may have relied on the representations of such 
individuals regarding the tax consequences of 
the investment. 

*§6700(a)(2)(A). 

5Senate Finance Committee Reports at p. 
267; see also Regulation C, Rule 405, promul- 
gated under the Securities Act of 1933, which 
defines the word “material,” when used to 
qualify a requirement for the furnishing of 
information as to any subject, as limiting the 
information required to be furnished “to those 
matters to which there is a substantial likeli- 
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hood that a reasonable investor would 
attach importance in determining whether to 
purchase the security registered.” 

®See, e.g., “Preparation of Registration 
Statements Relating to Interests in Real Estate 
Limited Partnerships,” Guide 60, Securities 
Act Release No. 4936. Even in private place- 
ments, the disclosure requirements are 


generally the same. Regulation D, Rule 
502(b)(2), promulgated under the Securities 
Act of 1933. 

7Conference Committee Reports at p. 572. 

5Committee Reports at p. 268. 

°§6700(a)(2)(B). 

'°§6700(b)(1). 

''§6700(b)(2). 

2Senate Finance Committee Reports at p. 
267. 

'3 §6659. 

'4§6700(a). 

'SSenate Finance Committee Reports at p. 


16 §6703(b). Since the deficiency procedures 
do not apply, persons against whom this 


“Now, doctor, could you, perhaps, give us amore specific diagnosis than 
‘the defendant’s choo-choo has jumped its tracks.” 


penalty is imposed will not be able to petition 
the Tax Court. §6213. 

'7§6703(a). 

'8§6703(c)(1). 

'9§6703(c) (3). 

20§6703(c). 

21Senate Finance Committee Reports at p. 
268. 

221d., at p. 268. 

23 §7408(a). 

24§7408(b). 

Senate Finance Committee Reports at p. 
269. See, e.g., United States v. Landsberger, 
534 F. Supp. 142 (D.Minn. 1981). 

26 §7206(2). 

27§6694(b). A lesser penalty may be 
imposed on the income tax return preparer 
where the understatement is not willful, but is 
due instead to a negligent or intentional dis- 
regard of rules and regulations. §6694(a). 

28Senate Finance Committee Reports at p. 
275. 

29§6701(a)(1). 

30 §6701(c)(1). 

31 §6701(c)(2). 

32Senate Finance Committee Reports at p. 
276. 

33§6701(e). 

34§6701(f) (2). 

% §6701(a)(2), (3). 

36Senate Finance Committee Reports at p. 


37 §6701(d). 

38 §6703(a). 

39 §6703(b). 

49 Rev. Rul. 81-270. 
41§§6701, 7701(a) (14). 
42§6703. 


A word about articles for the Journal... . 


The Journal publishes articles on as large a variety of subjects as possible, hoping to provide infor- 
mation about each member's area of practice at least once or twice a year. If it has failed to discuss a 
subject of special interest to you, here’s how you can help ensure such a discussion in a future issue: 


e Suggest a topic of general interest that you. would like to see an article discuss. 


e If you know a lawyer who is an expert on that area of the law, send us his name, or ask him to write 
such an article and submit it to the Journal. 


e If you have special knowledge of an area of the law not recently discussed, write an article about it 
and submit to the Journal. 


The Journal can best use articles when they do not exceed 15 doublespaced lettersize pages. Cases 


and references may be cited in the text or may be added in footnotes. Especially preferred are practical 
how-to-do-it articles. 


Write: Managing Editor, The Florida Bar Journal, Tallahassee, Florida 32301. 
Designation credit under The Florida Bar Designation Plan may be granted to authors whose 


published articles treat approved designations. The number of credit hours will be determined by the 
Designation Committee upon request following publication. 
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The good faith exception to the 
Exclusionary Rule 


The fourth amendment to the 
United States Constitution prohibits 
unreasonable searches and seizures. 
Evidence obtained in contravention 
of the amendment cannot be used 
against the accused in a criminal pro- 
ceeding. This judicially created prin- 
ciple of law is known as the exclu- 
sionary rule. There are some excep- 
tions to the exclusionary rule which 
are acknowledged by all courts, in- 
cluding plain view, consent, and 
search incident to arrest, just toname 
several that are frequently invoked. 

Recently, a new exception to the 
exclusionary rule has been rapidly 
gaining recognition. Referred to as 
the “good faith” exception, it allows 
evidence to be used against the de- 
fendant, even though illegally ob- 
tained, if the law enforcement officer 
seizing the evidence acted in a rea- 
sonable good faith belief that his con- 
duct was constitutional. 

This article will first discuss the 
case which initially adopted the 
“good faith” exception and the rea- 
soning behind the decision. Then 
some recent cases dealing with the 
exception will be examined in order 
to give the reader a better under- 
standing of what constitutes “good 


faith.” 


United States v. Williams 


In June of 1976, Special Agent Paul 
Markonni of the Drug Enforcement 
Agency arrested Jo Ann Williams in 
Toledo, Ohio, for possession of 
heroin. She moved to suppress the 
heroin but the motion was denied. 
She appealed and was released on 
bond pending appeal with a special 
condition that she remain in Ohio. 

On September 28, 1977, Markonni, 
on assignment at the Atlanta Inter- 
national Airport, observed Williams 
as she departed a plane. He arrested 
her for violating the travel restric- 
tion of her release order. A search of 
her person, conducted incident to the 
arrest, revealed a packet of heroin for 
which she was also placed under 


By Steven G. Brady 


arrest. The following morning, 
Markonni, after obtaining a search 
warrant, found more heroin in 
Williams’ luggage. 

Williams argued that all the heroin 
should be suppressed. It was her con- 
tention that because a violation of a 
court order is not a criminal offense, 
Markonni lacked the authority to 
arrest her and _ therefore both 
searches were illegal. 

In United States v. Williams, 622 
F.2d 830 (5th Cir. 1980), cert. denied, 
449 U.S. 1127, 101 S.Ct. 946, 67 
L.Ed.2d 114 (1981), the Fifth Circuit 
Court of Appeals (in two separate 
opinions) held that the heroin was 
lawfully seized. One majority 
opinion held that contempt of court 
was a criminal offense for which a 
person could be arrested without the 
necessity of the court initiating an 
action for the arrest. 

A second majority opinion (several 
judges concurred with both 
opinions) ruled that regardless of the 
legality of the arrest, the heroin 
should not be suppressed since they 
determined that Agent Markonni 
acted under a reasonable, though 
possibly mistaken, belief that he 
could arrest Williams. The opinion 
stated that: 

Sitting en banc, we now hold that evidence is 
not to be suppressed under the exclusionary 
rule where it is discovered by officers in the 
course of actions that are taken in good faith 


and in the reasonable, though mistaken, belief 
that they are authorized. Williams at 840. 


This was the first time any court 


had expressly adopted the good faith 
exception to the exclusionary rule. 


Rationale for the exception 


The primary purpose of the exclu- 
sionary rule is to deter future police 
misconduct. United States v. 
Calandra, 414 U.S. 338, 94 S.Ct. 613, 
38 L.Ed.2d 561 (1974). The reasoning 
is that a police officer, knowing that 
evidence illegally seized will be sup- 
pressed, is more likely to be dis- 
couraged from obtaining it in 
violation of constitutional constraints. 

The Fifth Circuit justified its ruling 
in Williams by relying on the propo- 
sition that suppressing evidence in 
cases where the officer acted in good 
faith would not serve the purpose of 
the exclusionary rule. Only when a 
police officer knowingly acts in an 
unlawful manner will the threat of 
having the evidence suppressed be 
likely to deter him from such actions. 
If, however, he in good faith believes 
that his actions are lawful, the same 
threat is inefficacious. 

Therefore, the Fifth Circuit con- 

cluded that since the exclusionary 
rule serves only to deter intentional 
or willful illegal police conduct, it 
should not be applied to situations in 
which the officer was unaware in 
good faith that his actions violated 
the fourth amendment. Specifically, 
the court recognized two basic types 
of conduct which would constitute a 
good faith action: 
First, an officer may make a judgmental error 
concerning the existence of facts sufficient to 
constitute probable cause. Such cases may be 
characterized as examples of “good faith 
mistake.” Second, an officer may rely upon a 
statute which is later ruled unconstitutional, a 
warrant which is later invalidated, or a court 
precedent which is later overruled. In each of 
these cases, the officer may be deemed to have 
committed a “technical violation.” Williams at 
638-39. 

The Williams case broke the ice for 
other courts to embrace this new ex- 
ception to the exclusionary rule. In 
order to understand better the nature 
of the exception, let us now examine 
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the facts of some other cases which 
have dealt with the good faith excep- 
tion. 


Good faith mistake 


The Williams case stated that 
“good faith mistake” meant error re- 
garding facts which constitute 
probable cause. However, cases de- 
cided subsequent to Williams proved 
that “good faith mistake” covers a 
variety of factual situations other 
than those having to do with 
probable cause. 


e Commonwealth v. Bradshaw, 434 
A.2d 181 (Pa. Super. Ct. 1981) 

On April 14, 1980, silver and 
jewelry worth over $30,000 were 
taken froma home in Media, Pennsy]- 
vania. The following day a reliable 
informant tipped off the Philadelphia 
police that he was in the defendant's 
home the preceding evening and that 
he had seen some silver and jewelry 
which had been taken from a house 


in Media. After verifying that such a 
burglary had occurred, the Philadel- 
phia police obtained a warrant and 
searched the defendant’s home. The 
stolen items were found in the course 
of the search. 

At the suppression hearing the de- 
fendant produced alibi evidence 
which convinced the judge that the 
informant had lied about being with 
the defendant on the evening of April 
14. 

Held: The appellate court ruled 
that the deliberate misrepresentation 
by the informant was inconsequen- 
tial as long as the affiant to the search 
warrant reasonably believed the 
information supplied to him by the 
informant was truthful. 


e People v. Lent, 433 N.Y.S.2d 538 
(Sup. Ct. 1980) 

An arrest warrant was issued by 
the Albany, New York, Police Court 
charging the defendant with kid- 
napping. The warrant was teletyped 
to the Peekskill, New York, Police 
Headquarters. The defendant 
learned about the warrant and sur- 
rendered himself to the authorities in 
Albany the next morning. The arrest 
warrant was vacated, the original 
charge was reduced to a 
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misdemeanor, and the defendant 
was released on his own recognizance. 

Unfortunately, no one _ notified 
Peekskill that the warrant had been 
vacated. The defendant was spotted 
that afternoon by a Peekskill police 
officer and was arrested pursuant to 
the warrant. A search made incident 
to the arrest produced a gravity knife 
on the person of the defendant for 
which he was charged with illegally 
possessing. The defendant moved to 
suppress the knife, contending that 
the initial arrest was unlawful 
because the warrant was not out- 
standing at the time of the arrest. 

Held: Since the officer reasonably 
believed that there was an outstand- 
ing arrest warrant for the defendant, 
the arrest was lawful, notwithstand- 
ing the fact that the warrant had been 
vacated earlier in the day. 


e State v. Mincey, 636 P.2d 637 (Ariz. 
1981) 

Called to an apartment which was 
the scene of a homocide, a police 
technician entered and began pro- 
cessing the scene, including the 
taking of photographs. Prior to 
entering the apartment he asked a 
deputy county attorney if he would 
need a warrant to go into the 
apartment and was informed that 
that would not be necessary. As it 
turned out, the attorney was mis- 
taken, and a warrant was required. 
The defendant moved to suppress 
the photographs. 

Held: The evidence was still ad- 
missible because the technician “pro- 
ceeded in good faith reliance on the 
law in Arizona as he was advised by a 
legal expert.” Mincey at 650. 


e People v. Adams, 422 N.E.2d 537 
(N.Y. Ct. App. 1981) 

Looking across the street, an offi- 
cer observed the defendant holding a 
gun to a woman’s head. He went to 
her aid and a gun battle ensued but 
the suspect managed to escape. The 
woman advised the police that she 
was the suspect’s girlfriend and 
offered to také them to his apartment 
where, according to the woman, he 
kept some weapons and ammunition. 
Upon arriving at the apartment, she 
opened the door for them with a key 
that she had with her and allowed 
them to go inside. Believing that she 
also resided there and that her con- 
sent to enter was valid, the officers 
went inside and confiscated three 
weapons. After they exited the apart- 
ment, they were told by the woman 
that she did not live there. The de- 
fendant was eventually arrested and 
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moved to suppress the weapons. 

Held: The officers relied in good 
faith that the woman had _ the 
authority to give consent to search 
the apartment and the fact that she 
did not would not render the search 
illegal. 


Good faith technical violations 
Although not explicitly adopting 
the good faith exception, two cases 
decided by the United States 
Supreme Court certainly are ex- 
cellent examples of “good faith tech- 
nical violations” referred to in 
Williams. 
e United States v. Peltier, 422 U.S. 
531, 95 S.Ct. 2313, 45 L.Ed.2d 374 
(1975) 


Drugs were found in the 
defendant’s car pursuant to a search 
by Border Patrol agents some 70 
miles from the Mexican border. The 
search was considered legal under 
the existing case law at the time. 
Peltier was convicted and an appeal 
was taken. While the defendant's 
appeal to the United States Court of 
Appeals for the Ninth Circuit was 
pending, the United States Supreme 
Court announced its decision in 
Almeida-Sanchez v. United States, 
413 U.S. 266, 93 S.Ct. 2535, 37 
L.Ed.2d 596 (1973), holding that a 
warrantless automobile search, con- 
ducted about 25 miles from the 
Mexican border by Border Patrol 
agents acting without probable 
cause, was unconstitutional under the 
fourth amendment. The court of 
appeals reversed Peltier’s convic- 
tion, ruling that he was entitled to the 
benefit of the decision in the 
Almeida-Sanchez case. 


Held: On certiorari, the United 
States Supreme Court reversed the 
court of appeals and held that 
because the Border Patrol agents 
were relying in good faith on existing 
case law, there would be no deter- 
rence effect in retroactively apply- 
ing Almeida-Sanchez; therefore, the 
defendant’s conviction would stand. 


e Michigan v. DeFillippo, 443 U.S. 
31, 99 S.Ct. 2627, 61 L.Ed.2d 343 
(1979) 

Detroit enacted a city ordinance 
which allowed a police officer to de- 
tain a person if the officer had rea- 
sonable cause to believe that the 
person’s behavior warranted further 
investigation for criminal activity. It 
also made it unlawful for the person 
to refuse to identify himself. 
DeFillippo was arrested pursuant to 


this ordinance and a search con- 
ducted incident to the arrest led to 
the discovery of drugs on his person. 

He filed an interlocutory appeal 


and the Court of Appeals of 
Michigan not only declared the 
ordinance unconstitutionally vague 
but also concluded that as a result the 
arrest and search were invalid. 
Held: The United States Supreme 
Court upheld the search on the 
ground that when the arrest took 
place the ordinance had not yet been 
declared unconstitutional and that 
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officers should not be required to 
anticipate if an ordinance or statute 
will be held unconstitutional later on 
by a court of law. The court ruled 
once a law is in effect, a police officer 
cannot speculate to its constitu- 
tionality but must enforce it. 


Bad faith cases 


The following are cases which 
exemplify “bad faith” actions by 
police officers: 


e United States v. Nelson, 511 F. 
Supp. 77 (Tex. D. 1980) 

An arrest warrant was issued for 
the defendant charging him with un- 
lawful possession of a .45 caliber 
automatic pistol which had been 
moved in interstate commerce. That 
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evening the defendant was arrested 
in his van which was parked in front 
of his wife’s parent’s house. 

The arresting officers began to in- 
ventory the contents of the van pur- 
suant to its impoundment. However, 
a crowd gathered around the van, 
which made the police decide to 
continue the inventory under less 
public and better lighted conditions. 

The van was towed toa service sta- 
tion. After searching through the van 
for over an hour, a gas station at- 
tendant, who was assisting in the 
inventory, located a .45 caliber pistol 
behind the dashboard. The defen- 
dant sought to suppress the pistol. 

Held: It was not necessary to take 
the van into custody to protect the 
vehicle or its contents from loss or 
damages, and the inventory was 
merely a pretext for searching the 
van for the gun. The court further 
ruled that the good faith exception 
would not be applicable because the 
actions of the officers were taken in 


bad faith. 


e People v. Jones, 443 N.Y.S.2d 298 
(N.Y. City Crim. Ct. 1981) 

A 1978 Oldsmobile was reported 
stolen on July 15, 1980, and the theft 
was entered in the police computer 
which caused an “alarm” to be 
established for the stolen automobile. 
Three days later the car was re- 
covered but for unknown reason the 
data bank was not changed to reflect 
the recovery so “alarm” stayed on. 

About three months later an officer 
on road patrol observed a 1978 Olds- 
mobile and routinely ran the license 
number through his field computer. 
It notified him that there was an 
“alarm” for the car. Although he 
knew the computer had an error rate 
of almost 20 percent, the officer 
stopped the vehicle. He arrested the 
three occupants for possession of a 
stolen motor vehicle even though the 
driver insisted that the car was not 
stolen but had been lent to them by 
the actual owner. The officer radioed 
the station, and they confirmed that 
the car was reported stolen. A search 
of the two passengers revealed con- 
trolled substances for which they 
were also placed under arrest. 

When they got to the station, the 
owner of the car arrived and cleared 
the three people of any wrongdoing. 
The two passengers, still facing drug 
charges, moved to suppress the con- 
trolled substances. 

Held: The officer, being aware of 
the 20 percent error rate of the com- 
puter, failed to inquire adequately as 
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to the true ownership of the vehicle, 
and made no request for the registra- 
tion papers which the driver could 
have produced. Therefore, the court 
ruled, he acted unreasonably, and the 
good faith exception did not apply. 
Florida appellate courts have de- 
clined to recognize the good faith ex- 
ception. Walden v. State, 397 So.2d 


368 (Fla. lst DCA 1981); Wright v. 
State, 418 So.2d 1087 (Fla. lst DCA 
1982); State v. Thomas, 405 So.2d 462 
(Fla. 3rd DCA 1981). 

The Florida Supreme Court has 
not yet made a ruling on the subject. 
Actually, a ruling from the Florida 
Supreme Court would not settle the 
issue in this state. Only a United 
States Supreme Court decision 
would be dispositive. 

On November 2, 1982, Florida 
voters ratified an amendment to art. 
I, §12 of the Florida Constitution, 
which is our state’s counterpart to the 
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fourth amendment. The amendment 
requires Florida Supreme Court 
rulings in cases involving search and 
seizure matters to be in conformity 
with decisions of the United States 
Supreme Court. Thus, if the United 
States Supreme Court accepts the 
good faith exception, the Florida 
Supreme Court would have to do 
likewise. Conversely, if the excep- 
tion is rejected by the United States 
Supreme Court, Florida courts 
would be precluded from adopting 
it. 

Let us now take a quick look into 
the future and try to anticipate what 
the United States Supreme Court will 
do when confronted with the good 
faith exception issue. 

In the Peltier and DeFillippo cases 
mentioned earlier in this article, the 
United States Supreme Court 
determined that when the actions of 
a police officer fall within the cate- 
gory of good faith technical viola- 
tions, the deterrence potential for 
future misconduct is nonexistent; 
therefore, the exclusionary rule 
would not be applicable. These two 
cases indicate at least a willingness on 
the part of the Court to adopt the 
exception in all good faith situations. 

In Stone v. Powell, 428 U.S. 465, 96 
S.Ct. 3037, 49 L.Ed.2d 1067 (1976), 
Chief Justice Burger and Justice 
White, by way of dictum, suggested 
that the Court unconditionally adopt 
the good faith exception. It is likely 
that the majority of the Court will 
concur with this suggestion when the 
issue is finally resolved. This 
assumption is based on the fact that 
the Burger Court has not hesitated to 
restrict the application of the ex- 
clusion gradually. E.g., United 
States v. Caceres, 440 U.S. 741, 99 
S.Ct. 1465, 59 L.Ed.2d 733 (1979); 
Rakas v. Illinois, 439 U.S. 128, 99 
S.Ct. 421, 58 L.Ed.2d 387 (1978); 
United States v. Ceccolini, 435 U.S. 
268, 98 S.Ct. 1054, 55 L.Ed.2d 268 
(1978); United States v. Janis, 428 
U.S. 433, 96 S.Ct. 3021, 49 L.Ed.2d 
1046 (1976); Michigan v. Tucker, 417 
U.S. 433, 94 S.Ct. 2357, 41 L.Ed.2d 
182 (1974). 

It is probable that the Court will 
continue to pull the reins in on the ex- 
clusionary rule by adopting the good 
faith exception. 

In conclusion, it appears that the 
United States Supreme Court will 
eventually recognize the exception 
which means that good faith will also 
be a viable exception to the exclu- 
sionary rule in Florida. 0 
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REAL PROPERTY, PROBATE TRUST LAW 


The use of a revocable trust 
to defeat the elective share 


In 1975, dower was abolished in 
Florida.! In the same year, however, 
the Florida Legislature created a sub- 
stitute for dower, which entitles a 
surviving spouse to an “elective 
share.”2 The elective share is an 
amount equal to 30 percent of the fair 
market value of all of the decedent's 
assets subject to estate administra- 
tion (except real property not located 
in Florida),? minus all valid claims 
paid or payable from the estate, and 
all mortgages, liens, or security in- 
terests in estate assets.‘ 

A surviving spouse usually chooses 
the elective share when the amount 
the spouse would receive under the 
decedent’s will is less than the 
amount the spouse would receive 
under the elective share. This article 
discusses the possibility of eliminat- 
ing a surviving spouse's elective share 
rights by making lifetime transfers of 
the decedent's assets to a revocable 
trust.5 


Possible situations to eliminate 
elective share rights 


The typical factual situations 
where an individual may wish to 
eliminate a spouse’s elective share 
rights are: 

l. The individual is separated 
from his spouse and has filed for 
divorce, or the individual is 
separated from his spouse but does 
not wish to file for divorce because 
he does not want to pay alimony or 
make a property settlement with his 
spouse. In these situations, the indi- 
vidual’s goals are usually to reduce 
the amount of property that can pass 
to his spouse, and to increase the 
amount of property that can pass to 
his children and other beneficiaries. 
This may be a more frequent occur- 
rence in Florida because of the new 
“equitable distribution” rules, which 
allow spouses to split the marital 
property in an equal manner.® 

2. An individual has had multiple 
marriages and has children from a 
prior marriage whom he wishes to 
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receive all his property. 

It should be noted that an elective 
share defeating revocable trust will 
not normally be used if the individual 
has entered into a valid prenuptial 
agreement,’ or if he feels as though 
he can convince his spouse to enter 
into a valid post-nuptial agreement.’ 
Also, an elective share defeating rev- 
ocable trust would not normally be 
utilized if the marital deduction is 
needed to minimize the individual's 
federal estate tax burden,? unless, of 
course, the individual is not con- 
cerned with minimizing such 
burden. 


Florida law 


As previously stated, a spouse’s 
elective share depends!® on the 
amount of the decedent's assets that 
are subject to estate administration. 
The issue then is whether assets trans- 
ferred by the decedent during his 
lifetime to a revocable trust will be 
treated as assets subject to estate 
administration. 

Under normal rules of probate, 
assets held in a revocable trust are not 
subject to estate administration or 
probate, and thus, it would seem that 
a fairly strong argument can be ad- 
vanced that, from a strict statutory 
construction standpoint, the elective 
share should not apply to assets held 
in a revocable trust. 

The legislative history surround- 
ing the enactment of the elective 
share statute also seems to support 
such a finding. Specifically, §§2-201 
and 2-202 of the Uniform Probate 


Code (the “UPC”) deal with the issue 
of whether property that has been 
transferred to a revocable trust is 
subject to the elective share. The 
drafters of the UPC were concerned 
that the statutory share of the surviv- 
ing spouse could be defeated by the 
use of various ownership arrange- 
ments (including revocable trust 
transfers) for avoiding probate. To 
handle this problem, §§2-201 and 2- 
202 of the UPC adopted the unique 
concept of an elective share based on 
a so-called “augmented estate.” 

In general, the augmented estate is 
based on both probate and nonpro- 
bate transfers. More specifically, the 
augmented estate is the net probate 
estate increased by certain inter vivos 
transfers (including transfers to a 
revocable trust) made during mar- 
riage, and reduced by the property 
that the decedent had previously 
given the surviving spouse. The 
Florida Legislature, which was 
aware of §§2-201 and 2-202 of the 
UPC,!'! apparently rejected the aug- 
mented estate approach in favor of 
the present elective share statute, 
which includes only assets “subject to 
administration” or probate.'? As a 
result, it could: be argued that the 
Florida Legislature has impliedly de- 
termined that transfers made during 
marriage will remove property from 
the reach of the elective share, and 
that this presumably would include 
transfers made to a revocable trust. 

One Florida court, in In re Estate 
of Max Solnik,'’ has agreed with such 
an interpretation of the elective share 
statute in the context of the establish- 
ment of a joint savings account witha 
right of survivorship. In concluding 
that jointly-held property witha right 
of survivorship cannot be reached by 
the elective share, the Fourth District 
Court of Appeal stated: 


The widow’s contention that her share should 
be computed on the basis of including such 
non-probatable assets is belied by the legisla- 
ture’s specific rejection of Sections 2-201 and 
2-202 of the Uniform Probate Code, which 
would have so provided, (see Fenn and Koren, 
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The 1974 Florida Probate Code, 27 U. of Fla. 
L. Rev. 1, 36-37), and is unequivocably 
contrary to the unambiguous statutory 
language it chose instead. 


While In re Solnik may be distin- 
guishable from a revocable trust 
transfer because it involved a joint- 
tenancy transfer, it would seem that 
its holding should be equally appli- 
cable to revocable trust transfers. 
The reason for this is that when the 
decedent in In re Solnik created the 
joint tenancy in the savings account, 
he gave the other joint tenant the 
right to sever the joint tenancy and, 
thus, take at least one-half of the 
savings account. The decedent, how- 
ever, still had effective control over 
the other half of the transferred 
property (and perhaps all of the 
assets if he had withdrawn them 
before the other joint tenant). 

Applied to the revocable trust situ- 
ation, the grantor of arevocable trust 
would normally retain full control 
over the trust assets. Thus, it could be 
argued that the grantor of a 
revocable trust is in the same 
situation as the creator of the joint 
tenancy in In re Solnik (at least with 
respect to one-half of the transferred 
assets) because the creator of the 
joint tenancy in In re Solnik (just as 
the grantor of a revocable trust) still 
retains control over the transferred 
property. 

Notwithstanding the above 
analysis, it can be expected that sur- 
viving spouses will litigate those situ- 
ations where the decedent has trans- 
ferred all or a large portion of his 
property to a revocable trust in an 
attempt to defeat his spouse's 
elective share rights, even though 
such an argument was not raised in In 
re Solnik. While it would seem that 
Florida courts should extend the In re 
Solnik decision to revocable trust 
transfers, it is likely that surviving 
spouses will attempt to distinguish In 
re Solnik and will attempt to rely on 
the rationale of the cases relating to 
the issue of whether a decedent could 
defeat his wife’s dower claims by 
transferring property to a revocable 
trust. It should be noted that most of 
the dower cases in Florida!‘ and 
other jurisdictions indicate that if the 
transfer to a revocable trust is an 
“illusory transfer”'5 or if it was 
motivated by “fraudulent intent,”!® 
the assets transferred would be 
subject to a spouse’s dower rights. 

If the dower analogy argument is 
made, the rebuttal argument should 
be that dower is an altogether 


different animal from the elective 
share as dower was a right in specific 
assets of the decedent, whereas the 
elective share is a right to a specified 
amount. Asa result, the elective share 
is no longer an interest in things, as 
was dower. Therefore, the cases 
pertaining to dower should not apply 
to an elective share determination. If 
Florida courts do not agree with this 
argument and attempt to apply the 
rationale of the dower cases, the 
individual should still have a good 
chance of prevailing if the planning 
suggestions listed below are 
followed. 
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Planning suggestions 


While it would seem that the elec- 
tive share statute, when taken 
together with the legislative history 
surrounding its enactment, indicates 
that assets transferred to a revocable 
trust are not subject to the elective 
share, this result is not entirely cer- 
tain. Because of this uncertainty, and 
because of the probability of sur- 
viving spouses using dower type 
arguments to bring the transferred 
property within the orbit of the 
elective share, it may be advisable to 
consider certain planning techniques 
that will hopefully fortify the indi- 
vidual’s legal position in countering 
possible “illusory transfer” or 
“fraudulent intent” arguments: (1) a 
third-party trustee should be used;"" 
(2) the revocable trust should have 
provisions that are more restrictive 
than those normally found in a 
revocable trust;!® (3) not all of the 
decedent’s assets should be trans- 
ferred to the revocable trust; (4) the 


decedent should have more than a 
nominal probate estate; and, (5) the 
decedent should have a will in which 
he has made “ample” provision for 
his spouse.'® 


Conclusion 


Although not entirely free from 
doubt, it would seem that, in those 
situations where warranted, an 
individual who takes the necessary 
planning precautions should be able 
to eliminate a surviving spouse’s 
elective share rights by making a 
lifetime transfer of assets to a 
properly drafted revocable trust. 0 


'Fia. Stat. §732.111 (1981). 

2Fxa. Stat. §§732.201 - 733.215 (1981). 

3Fia. Stat. §§732.206 and 732.207 (1981). 

4Fia. Stat. §732.207 (1981). It should be 
noted that the term claim does not include 
expenses of the administration of the estate, or 
estate, inheritance, succession, or other death 
taxes. Fia. Stat. §731.201(4) (1981). 

5The dispositive provisions of an elective 
share defeating type revocable trust would 
normally exclude the spouse as a beneficiary 
under the trust or would make the spouse only 
a nominal beneficiary. 

8See, Canakaris v. Canakaris, 382 So.2d 
1197 (Fla. 1980); Claughton v. Claughton, 393 
So.2d 1061 (Fla. 1980). 

7 Properly drafted and executed prenuptial 
agreements are valid in Florida. See, e.g., 
Posner v. Posner, 233 S.2d 381 (Fla. 1970); Del 
Vecchio v. Del Vecchio, 143 So.2d 17 (Fla. 
1962); Busot v. Busot, 338 So.2d 1332 (Fla. 2d 
D.C.A. 1976); Potter v. Collin, 321 So.2d 128 
(Fla. 4th D.C.A. 1975), cert. den. 336 So.2d 
1180; Gelfo v. Gelfo, 198 So.2d 353 (Fla. 3d 
D.C.A. 1967). 

‘Properly drafted and executed post- 
nuptial agreements are valid in Florida. 
Underwood v. Underwood, 64 So.2d 281 (Fla. 
1953); Weeks v. Weeks, 143 Fla. 686, 197 So. 
393 (1940); Zakoor v. Zakoor, 240 So.2d 193 
(Fla. 4th D.C.A. 1970). 

°In those situations where the marital de- 
duction is needed, a qualified terminable inter- 
est property (“Q-Tip”) provision under 
Internal Revenue Code §2056(b)(7) could be 
used in a revocable trust. Under a Q-Tip provi- 
sion, if certain conditions are met, a life interest 
granted to a surviving spouse would qualify 
for the marital deduction. In order to qualify 
for Q-Tip treatment, the surviving spouse must 
be entitled to all the income from the property 
(or a portion thereof) for life, payable at least 
annually. See, I.R.C. §2056. 

‘0For an interesting discussion of the 
question of whether the elective share can be 
paid from nonprobate assets, see, McEachern, 
The Elective Share, Fa. B.J. (July/August 
1982). It should be pointed out, however, that 
the point raised in the cited article does not 
deal with the computation of the “amount” of 
the elective share, and instead deals with how 
the elective share will be paid once the amount 
has been determined. See also, Fra. Stat. 
§732.209 (1981). 

'\See, Fenn and Koren, The 1974 Florida 
Probate Code, 27 U. Fra. L. Rev. 1, 36-37 
(1974). 

Stat. §732.206 (1981). 

13401 So.2d 896 (Fla. 4th D.C.A. 1981). 
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'4There are a number of Florida cases 
dealing with transfers of property during 
marriage in connection with the determination 
of whether such transfers remove the trans- 
ferred property from a wife’s dower rights. 
See, e.g., Smith v. Hines, 10 Fla. 258 (1863); 
Whidden v. Johnson, 54 So.2d 40 (Fla. 1951); 
Bee Branch Cattle Co. v. Koon, 44 So.2d 684 
(Fla. 1950); Williams v. Collier, 158 So. 815 
(Fla.), reh. den., 162 So. 868 (1935). The fore- 
going cases established the rule in Florida that 
a husband could dispose of his property 
during marriage and thus defeat his wife's 
dower rights. This could be done even if the 
husband's sole motive was to eliminate his 
wife’s dower rights. The only exception to this 
rule was that the conveyance or transfer by the 
husband not be a mere device or contrivance 
by which the husband, not parting with the 


absolute dominion over the property during 
his life, sought at death to deny his widow her 
dower. See also, Annot., 39 ALR 3d 14 (1971) 
for a summary of cases in other jurisdictions, 
which hold that a widow could not assert her 
dower rights to assets that have been trans- 
ferred to revocable trusts, the terms of which 
reserve broad powers to the grantor. 

'5See, e.g., Johnson v. La Grange State 
Bank, 50 Ill. App. 3d 120, 365 N.E. 2d 185 
(1978); Newman v. Dore, 275 N.Y. 371, 9 N.E. 
2d 966 (1937); Land v. Marshall, 426 S.W. 2d 
841 (Tex. 1968). 

16 See, e.g., In re Estate of Nemecek, 85 Ill. 
App. 3d 881, 407 N.E. 2d 655, (1980); Lesnik v. 
Estate of Lesnik, 82 Ill. App. 3d 1102, 403 N.E. 
2d 683 (1980); Johnson v. La Grange State 
Bank, 50 Ill. App. 3d 120, 365 N.E. 2d 185 
(1978); DeLeuil v. DeLeuil, 74 S.W. 2d 474 
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(Ky. 1934); Brown v. Fidelity Trust Co., 94 Atl. 
523 (Md. 1915); Sherrill v. Mallicote, 417 S.W. 
2d 798 (Tenn. 1967). 

‘7 Williams v. Collier, 158 So. 815 (Fla.), reh. 
den., 162 So. 868 (1935). 

'87d. Language similar to the language used 
in the revocable trust in Williams v. Collier 
should, if possible, be used in drafting any 
revocable trust agreement that utilizes a third- 
party trustee. In Williams, the husband 
executed a trust instrument and delivered five 
United States bonds to a designated person as 
trustee. The trust provided that interest on the 
bonds should be paid to the husband during 
his life, and that upon the husband’s death, the 
bonds would be sold, with the proceeds dis- 
tributed to the 18 named grandchildren of the 
husband. The trust contained a provision that 
in the event of the trustee’s death before the 
execution of the trust, or at any time prior 
thereto during the life of the husband and at his 
option, the trust would become inoperative 
and the bonds would be returned to the 
husband. 

The court viewed this provision as contain- 
ing conditions subsequent, which did not 
divest the trustee of title to the bonds because 
the conditions did not materialize before the 
death of the husband. 

Furthermore, the court stated that the 
power that the husband reserved to himself to 
have the bonds returned to him at his option, 
or if the trustee died before the execution of 
the trust, was not for the husband’s own 
benefit, but rather was for the purpose of 
designating another trustee to whom he could 
deliver the bonds, and that such reserved 
power had reference only to the administra- 
tion of the trust and not to the revocation of the 
trust. 

The court indicated that such an interpre- 
tation squared with the intent of the husband 
as shown by a consideration of all of the pro- 
visions of the trust and distinguished the con- 
veyance in trust from a conveyance or transfer 
by a husband that is a mere device or con- 
trivance by which the husband, not parting 
with absolute dominion over the property 
during his lifetime, seeks at death to deny his 
widow her dower rights. Therefore, the court 
concluded that the transfer to the trust was a 
completed gift in trust for the husband's 
grandchildren and was not subject to his wife’s 
dower rights. 

From a practical standpoint, the revo- 
cability language in Williams is broad enough 
to allow a grantor to revoke the trust at any 
time that he wishes and, thus, gain possession 
of any trust assets should he later change his 
mind regarding the disposition of these assets. 
While this type of trust will not allow the 
grantor to invade principal and will not 
provide him with the direct flexibility that a 
standard revocable trust would provide, it 
indirectly gives the grantor this flexibility 
because the grantor could always revoke the 
trust and regain possession of the assets. It 
would seem that this type of revocable trust 
would give the grantor a stronger position on 
the elective share issue if Florida courts use the 
rationale of the dower cases in making the 
elective share determination. 

Clearly, the trust in the Williams case 
presents a most conservative route and should 
be contrasted with more modern revocable 
trusts as sanctioned by F.S. §689.075 (1981). 

'9 Williams v. Collier, 158 So. 815 (Fla.), reh. 
den., 162 So. 868 (1935); Lane v. Palmer First 
National Bank & Travel Co., 213 So.2d 301 
(Fla. 2d D.C.A. 1968). It is not clear what the 
courts would consider to be “ample.” 
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CORPORATION, BANKING BUSINESS LAW 


The Bank Export Services Act— 


Part II 


Part I of this article, printed in the 
January issue, provided a summary 
of the Bank Export Services Act, 
signed by President Reagan on 
October 8, 1982, and addressed some 
questions financial institutions may 
have when considering investments 
in export trading companies. Part II 
concludes those questions. 


8. After taking an equity interest in 
an export trading company (“ETC”), 
may a bank holding company (and 
its subsidiaries) make an 
uncollateralized loan to that ETC? 

The Act exempts such loans from 
any collateral requirements “in effect 
on October 1, 1982.” The reference to 
collateral requirements coming into 
effect after October 1, 1982, is ex- 
plained in the report of the confer- 
ence committee as attributable to “an 
imminent major revision of (Section) 
23A (of the Federal Reserve Act, 12 
U.S.C. §37lc) either as part of a 
possible conference on legislation 
separately passed by the Senate or at 
such time as revisions to (Section) 
23A receive final consideration by 
Congress.” Since October 1, 1982, 
Congress has passed the “Banking 
Affiliates Act of 1982,” which sub- 
stantially modifies §23A. While the 
provisions of the new §23A cannot be 
done justice here, certain observa- 
tions can be made. 

First, the definition of “affiliate” in 
the new §23A is broad enough to en- 
compass ETCs which a bank holding 
company “controls” directly or in- 
directly. The test for “control” is 
similar to that set forth in §2(a) of the 
BHCA, 12 USC §1841(a), discussed 
in question 14 below. Under the 
Banking Affiliates Act of 1982, most 
credits from a member bank of the 
Federal Reserve System and its sub- 
sidiaries to an “affiliate” (which 
would include an ETC which was 
“affiliated” with the bank holding 
company controlling the member 
bank) cannot exceed 10 percent of 
the capital stock and surplus of the 


An early analysis 


By Carlos E. Loumiet 


member bank, and credits to all 
“affiliates” may not exceed 20 per- 
cent of the capital stock and surplus 
of the member bank. Presumably 
these limitations will apply concur- 
rently with the limitation of 10 
percent of the consolidated capital 
and surplus of the investor bank 
holding company and its subsidiaries 
provided in the Act and already 
discussed. 

In addition, the Banking Affiliates 
Act of 1982 generally imposes col- 
lateral requirements for credits to 
affiliates by a member bank and its 
subsidiaries. However, the law also 
authorizes the FRB by regulation or 
order to exempt particular “transac- 
tions or relationships” from the 
collateral requirements “if it finds 
such exemptions to be in the public 
interest and consistent with the 
purposes of this [law].” 


9. Are extensions of credit froman 
Edge Act or Agreement corporation 
to an ETC in which it has invested 
subject to limitations similar to those 
referred to in questions 6 and 7 
printed in Part I for credits extended 
by bank holding companies, and 
their subsidiaries, to ETCs in which 
such bank holding companies own 
shares? 

The statutory limitations on their 
face apply only to credits extended 
by bank holding companies, and 
their subsidiaries, to ETCs in which 
such bank holding companies have 
invested, and to the customers of 
those ETCs. 

Similarly, the statutory provisions 


THE FLORIDA BAR JOURNAL/FEBRUARY 1983 


of the Act (i) providing for a 60-day 
period for disapproval by the FRB of 
a proposed investment in an ETC; 
(ii) allowing the FRB to terminate, or 
impose limits upon, a banking or- 
ganization’s investment in an ETC; 
and (iii) proscribing ETCs from 
engaging in certain securities under- 
writing, distributing, or selling activi- 
ties in the United States, on their face 
only apply to bank holding company 
investments in, and loans to, ETCs. 

The failure of these provisions to 
refer to Edge Act and Agreement 
corporations, or of the Act to contain 
comparable provisions for these cor- 
porations, may be attributable to the 
fact that the language permitting cer- 
tain Edge Act and Agreement cor- 
porations to invest in ETCs was 
grafted onto the House of Represen- 
tatives’ version of the bill by the 
conference committee at the last 
minute at the request of the Senate 
conferees. 

Presumably the FRB, in adopting 
implementing regulations for Edge 
Act and Agreement corporations’ in- 
vestments in ETCs under its general 
regulatory powers for such corpora- 
tions set forth at 12 U.S.C. §615, will 
impose comparable (although not 
necessarily identical) restrictions and 
procedures on Edge Act and Agree- 
ment corporations’ investments in, 
and loans to, ETCs, and in the 
activities of such ETCs. 

10. Can all Edge Act and 
Agreement corporations invest in 
ETCs? 

As noted in §II, the Act limits 
investments in ETCs to any Edge Act 
and Agreement corporation which is 
a “subsidiary of a bank holding com- 
pany.” 

The report of the conference com- 
mittee states clearly that the quoted 
language was added at the insistence 
of the House of Representatives to 
prevent investment in ETCs by Edge 
Act and Agreement corporations 
which are subsidiaries of banks; the 
purpose of such limitation being to 
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further insulate banks from any 
losses which might be suffered by 
ETCs. 

Nevertheless, if the FRB in its im- 
plementing regulations defines “sub- 
sidiary” as the term is defined in 
§2(d) of the BHCA, 12 U.S.C. 
§1841(d), Edge Act and Agreement 
corporations which are subsidiaries 
of banks which in turn are subsidi- 
aries of bank holding companies, will 
be permitted to invest in ETCs. This 
is because under §2(d) of the BHCA, 
the subsidiary of a subsidiary of a 
bank holding company is treated asa 
subsidiary of the bank holding com- 
pany. The result of such a definition 
would be that only those Edge Act 
and Agreement corporations which 
are subsidiaries of banks which in 
turn are not subsidiaries of bank 
holding companies would be 
prevented from investing in ETCs. 

Logically, and to be consistent 
with the expressed Congressional 
intent, the FRB in its regulations will 
probably interpret the “subsidiaries 
of bank holding companies” require- 
ment to exclude all Edge Act and 
Agreement corporations which are 
subsidiaries of banks, whether or not 
the corporations are also subsidiaries 
of bank holding companies under the 
BHCA. The result will be to exclude 
many, if not most, of the existing 
Edge Act corporations from invest- 
ing in ETCs. 


11. Must all of an ETC’s activities 
be related to exporting? 

As noted in §II, the Act requires 
that an ETC be organized and 
operated principally (emphasis 
added) for purposes of exporting 
goods or services produced in the 
United States or for purposes of fa- 
cilitating the exportation of goods or 
services produced in the United 
States by unaffiliated persons by pro- 
viding one or more export trade 
services. The House of Representa- 
tives’ version of the bill would have 
required that ETCs be operated “ex- 
clusively” for purposes of exporting 
goods and services produced in the 
United States, although it added that 
importing was permissible if “rea- 
sonably related to and incident to” an 
export transaction. In the final 


version of the Act, however, the 
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House of Representatives gave in on 
this point to the Senate, by instead 
adopting the term “principally,” used 
in the Senate version of the bill, in de- 
fining the purposes of an ETC under 
the Act. 

The term “principally” is not quan- 
titatively defined in the Act, nor in 
the report of the conference commit- 
tee. The report accompanying the 
Senate version of the bill, however, 
defines “principally” as meaning that 
at least one-half the ETC’s total 
business, on the average, must 
involve the exportation of goods and 
services produced in the United 
States. Such an interpretation of 
“principally” would allow a substan- 
tial amount of importing into the 
United States by an ETC. 

However, it is not entirely clear 
whether the conference committee 


Carlos E. Loumiet has a B.A. and 
J.D. from Yale University and a 
B.A. and M.A. in jurisprudence 
from Oxford University. He is an 
associate with the law firm of 
Greenberg, Traurig, Askew, 
Hoftman, Lipoff, Quentel & Wolff, 
P.A., Miami. 

He writes this column on behalf 
of the Corporation, Banking and 
Business Law Section, Thomas 
McGuigan, chairman, and David 
G. Mulcck, editor. 


meant to give a similar quantitative 
interpretation to the term “princi- 
pally” as used in the Act, since the 
report of that committee only notes 
that, while it is understood that ETCs 
will “periodically have to engage in 
importing, barter, third party trade, 
and related activities,” the intention 
is that such activities be conducted 
only to further the purposes of the 
Act, and the “preponderance” of an 
ETC’s activity should not involve im- 
porting. Consequently, we will have 
to await the implementing regula- 
tions of the FRB to see how much 
importing ETCs may engage in. 

In addition, it should be noted that 
the term “goods or services produced 
in the United States” is also not 
defined in the Act. The earlier Senate 
version of the bill, however, defined 
this term as meaning goods and serv- 
ices at least 50 percent of whose sales 
price must be attributable to material 
or labor added in the United States. 
The reason for the 50 percent stand- 
ard, as explained in the report 
accompanying the Senate version of 
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the bill, was consistency with the 
existing standard under the Internal 
Revenue Code for eligible “export 
receipts” of Domestic International 
Sales Corporations (“DISCS”). 
Hopefully, the FRB’s implementing 
regulations will maintain this 
standard. 


12. May an ETC in which a 
banking organization has invested 
bear a similar name to that of the 
banking organization? 

Apparently. Limitations on_ this 
practice contained in the Senate 
version of the bill have been omitted 
from the Act. 


13. Can a bank holding company 
invest in an export trading company 
set up and controlled by a major 
United States manufacturer (i) solely, 
(ii) principally, or (iii) partially, for 
the purpose of exporting that manu- 
facturer's goods produced in the 
United States? 

As noted in §II, ETCs are defined 
in the Act as being organized and 
operated principally “for purposes of 
exporting goods or services pro- 
duced in the United States or for 
purposes of facilitating the expor- 
tation of goods or services produced 
in the United States by unaffiliated 
persons by providing one or more 
export trade services.” (emphasis 


added) 


The quoted language is a semantic 
nightmare. It is unclear whether the 
final clause “by unaffiliated persons 
by providing one or more export 
trade services” modifies both the first 
clause—“for purposes of exporting 
goods or services produced in the 
United States’—and the second 
clause—“or for purposes of facili- 
tating the exportation of goods or 
services produced in the United 
States,” or only the second. 

The Act also does not define “un- 
affiliated persons.” Therefore, it is 
not clear under what circumstances 
the United States manufacturer, in 
the hypothetical set forth previously, 
would be an “affiliated” or “unaf- 
filiated” person of the ETC. What if 
the United States manufacturer only 
owned 20 percent of the equity of the 
ETC? 

The report of the conference com- 
mittee does not shed any light on the 
question. Like the Act, the Senate 
version of S. 734 contained the 
language quoted above. The report 
accompanying the Senate version 
states that ETCs will need to do 
“some exporting for, or provide 
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trade services to, unaffiliated 
persons,” but leaves to the FRB’s 
discretion the percentage of such ac- 
tivity that will be required, as well as 
the definition of “unaffiliated 
persons.” 


14. How does the Act apply to 
non-U.S. bank entities? 

At first glance, the omission of the 
Act to provide for the participation 
of most non-United States banking 
entities is the most glaring gap of all 
in the Act. However, the omission 
may be due to (or its effect reduced 
by) the fact that provision can be 
made under other existing laws for 
the participation of those entities. 

It will be recalled that the Act pri- 
marily operates as an amendment to 
the BHCA, permitting bank holding 
companies (as defined in the BHCA), 
banker’s banks and Edge Act and 
Agreement corporations which are 
the subsidiaries of bank holding com- 
panies, to invest, subject to certain 
limits, in ETCs. 

Under §§2(a) and 2(c) of the 
BHCA, 12 U.S.C. §§1841(a) and 
1841(c), a “bank holding company” is 
defined as a company. which, 
directly or indirectly, “controls” a 
bank organized under the laws of the 
United States, any state of the United 
States, the District of Columbia, any 
territory of the United States, Puerto 
Rico, Guam, American Samoa, or the 
Virgin Islands. 

“Control” is defined in §2(a) of the 
BHCA in terms of (i) ownership, con- 
trol or power to vote 25 percent or 
more of any class of voting stock of 
the bank; (ii) control over the 
election of a majority of the trustees 
or directors of the bank; or (iii) a con- 
trolling influence over the manage- 
ment or policies of the bank, 
determined by the FRB after notice 
and opportunity for a hearing. 

As can be seen, the definition of 
“bank holding company” in the 
BHCA excludes any non-United 
States bank holding company which 
controls one or many non-United 
States banks, unless it also happens to 
“control” at least one United States 
bank. Therefore, most non-United 
States bank holding companies will 
be excluded from the provisions of 
the Act. 

A similar problem arises with 
respect to Edge Act corporations 
which, as noted, to be allowed to 
invest in ETCs under the Act, must 
be “subsidiaries” of a “bank holding 
company.” Since the International 
Banking Act of 1978, non-United 


States banking entities have, with the 
prior approval of the FRB, been 
allowed to establish Edge Act corpo- 
ration subsidiaries which operated in 
the same manner as similar subsidi- 
aries organized by “bank holding 
companies” within the definition of 
the BHCA, most of which are or- 
ganized under the laws of the United 
States. Edge Act corporation sub- 
sidiaries of “bank holding com- 
panies” within the meaning of the 
BHCA will be allowed under the Act 
to invest in ETCs, whereas Edge Act 
corporations which are subsidiaries 
of non-United States bank holding 
companies which do not qualify as 
“bank holding companies” within the 
BHCA are excluded from the 
language of the Act. 

Also problematical is the fact that, 
under the language of the Act, a non- 
United States bank which has ac- 
quired control of a bank organized 
under the laws of the United States or 
of any state or territory of the United 
States apparently may invest in an 
ETC directly or through its Edge Act 
or Agreement corporation subsidi- 
ary, since the non-United States bank 
by virtue of that control qualifies asa 
“bank holding company” within the 
meaning of the BHCA. However, a 
nationally-chartered bank in the 
United States, since it is not 
empowered to acquire “control” 
over another bank, thus qualifying as 
a “bank holding company” within the 
BHCA, cannot so invest, nor can its 
Edge Act and Agreement corpora- 
tion subsidiaries. 

In short, the Act presents certain 
problems and ambiguities as 
concerns the participation of non- 


United States banking entities. How- 
ever, if the objective is to promote 
United States exports, the parti- 
cipation of these entities is important, 
since many of these entities have the 
contacts, the experience, the desire 
and the profit motive necessary to 
promote those exports. 


The extent to which a non-United 
States banking entity may, under 
current law, invest in an ETC or 
foreign export trading subsidiary 
operating in the United States would 
be, in itself, the subject of a lengthy 
analysis. For each entity, the answer 
would depend on the nature and 
degree of that entity’s banking opera- 
tions within and without the United 
States. For now, suffice it to say that 
the FRB appears to have the au- 
thority under §§3 and 8 of the 
International Banking Act of 1978, 12 
U.S.C. §§619 and 3106, and §§2(h), 
4(c)(9) and 4(c)(13) of the BHCA, 12 
U.S.C. §§1841(h), 1843(c)(9) and 
1843(c)(13), to make any necessary 
changes to the pertinent provisions of 
Regulation K, 12C.F.R. Part 211, and 
Regulation Y, 12 C.F.R. Part 225, to 
permit non-United States banking 
entities to participate on an equal 
footing with United States banking 
entities in the promotion of United 
States exports. 


Any regulations enacted by the 
FRB should envisage not only invest- 
ments in ETCs by non-United States 
banking entities, but also the 
operation in the United States of 
foreign trading subsidiaries of non- 
United States banking entities, even 
if subject to limitations similar to 
those imposed on ETCs by the Act. 0 
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LABOR LAW 


The Fair Labor Standards Act: 


What you don’t know could hurt you 
By Thomas C. Garwood and Charles M. Rand 


The Fair Labor Standards Act 
(FLSA)! was enacted in 1938 and 
establishes minimum wage, over- 
time, equal pay, recordkeeping, and 
child labor standards affecting more 
than 70 million full-time and part- 
time workers. These standards are 
applicable to persons employed in 
both private industry and govern- 
ment service. 

The purpose of this article is to ac- 
quaint the general practitioner with 
the major provisions of the FLSA, its 
structure and regulatory scheme and 
to give a better understanding of the 
pay and employment practices man- 
dated by the Act. 


Who is covered? 


Enacted pursuant to the Com- 
merce Clause of art. I of the United 
States Constitution, coverage under 
the FLSA is far-reaching and exten- 
sive. In general, the FLSA applies to 
employees, not specifically exempt, 
who are: 

(a) engaged in commerce, which 
includes both interstate and U.S.- 
foreign commerce; or 

(b) engaged in the production of 
goods for commerce, which includes 
not only the actual production opera- 
tions but also any closely related 
process directly essential to the 
production; or 

(c) employed in an “enterprise” 
engaged in commerce or the produc- 
tion of goods for commerce.? 

Although the courts have held that 
the coverage of the law must be 
liberally construed, the burden of 
proving coverage has been consist- 
ently placed on the employee in an 
employee wage suit and on the 
Secretary of Labor in a _ wage- 
recovery suit or a suit to restrain vio- 
lation of the 

The Act proscribes violations by 
any employer. The Act’s definition of 
the term “employer,” which is ex- 
tremely broad, specifically states 
that the term “includes any person 


acting directly or indirectly in the 
interest of an employer in relation to 
an employee.” Thus, an individual, 
such as a corporate officer, who ac- 
tively participates in the manage- 
ment of a business regarding the 
employment practices prevailing in 
the business, is an “employer” within 
the meaning of §3(d) of the Act. He is 
personally liable, along with the 
corporation or other business entity, 
for any violations of the law and will 
be subject to any remedy claimed. If 
litigation occurs, then he could be 
restrained from further violations 
and would be jointly and severally 
liable for the payment of back wages 
calculated to be due the employees 
under the Act.5 

Exempt employees—Once an 
operation is covered, some em- 
ployees may be excluded from the 
minimum or overtime provisions, 
or both, by specific exemptions. 
However, each exemption is 
narrowly defined under the law and 
a stringent burden of satisfying each 
element in the requirements for 
proving an exemption under the Act 
will rest upon the employer who 
asserts it.® 

Selected employees will be 
allowed exemption from both the 
minimum and overtime provisions of 
the FLSA if they meet all of the 
enumerated tests specified by the 
Wage Hour Division’s regulations.’ 
However, the Wage-Hour officials 
have taken an “all or nothing” 
approach with regard to the listed re- 


quirements for exemptions, and the 
employer should be prepared to 
meet this exacting burden of proof if 
the exemptions are claimed. 


Minimum wage requirements 


Hourly rate—The legal minimum 
wage is fixed by Congress under the 
FLSA as the minimum pay for 
covered, nonexempt workers 
throughout the United States. The 
minimum wage was initially 25 cents 
an hour in 1938 and has been in- 
creased numerous times during the 
intervening 44 years. The current 
minimum wage is $3.35 per hour. 29 
U.S.C. §206(a)(1) (1978).8 

Compensable hours—While it is 
well-established that covered em- 
ployees must be paid for all hours 
worked in a work week, what consti- 
tutes “working time” is not always 
clear. The term “working time” was 
initially interpreted liberally by the 
U.S. Supreme Court in Anderson v. 
Mt. Clemens Co., wherein the Court 
ruled that any time an employee 
spent in a plant, after punching in, to 
get to his job and make ready for it, 
was compensable.® 

In response to serious unforeseen 
liabilities stemming from the Mt. 
Clemens decision, Congress enacted 
the Portal-to-Portal Act of 1947.!° 
One of the major objectives of the 
Act was to outline which activities 
were to be included in computing 
time worked under the FLSA. The 
Portal Act banned future suits by em- 
ployees to recover back pay for 
activities that take place before the 
start or after the completion of an 
employee's “principal clean up ac- 
tivities,” unless these “preliminary” 
or “postliminary” activities must be 
paid for under a contract, custom, or 
practice in the facility. 29 U.S.C. §254 
(1978)."! 

In general, “hours worked” or 
“work time” for which employees 
must be paid at least the legal 
minimum wage, and which must be 
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counted in computing liability for 
weekly overtime pay, includes all the 
time an employee is actually at work 
or is required to be on duty and 
cannot use the time for his own 
purposes. The employer should 
realize that even work not requested, 
but “suffered or permitted,” is to be 
included in the calculation of “work 
time.” 29 U.S.C. §203(g) (1978).!* 
Nature of compensation—An em- 
ployee covered by the FLSA must be 
paid the statutory minimum in cash 
or its equivalent. The law insists that 
these payments be “free and clear,” 
so that the employee has the “cash in 
hand.” This requirement is subject to 
one specific exception: an employer 
who customarily furnishes board, 
lodging, and other facilities to his em- 
ployees may apply the reasonable 
cost or fair value of these employee 
benefits toward payment of the 


minimum wage. 29 U.S.C. §203(m) 
(1978).!3 

For more than 40 years, the U.S. 
Department of Labor has taken the 
position that an employee’s “accept- 
ance of the facility must be voluntary 
and uncoerced” in order for the em- 
ployer to be able to take the credit 
permitted under the Act. The De- 
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partment recently reaffirmed this 
long-held position in an administra- 
tive opinion concerning meal 
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credit.'4 Court decisions which have 
directly addressed the voluntary ac- 
ceptance issue have also enforced the 
requirement.!5 

Deductions, offsets and tip 
credits—The employer is also 
allowed to make deductions from the 
weekly wages of employees for the 
cost of items such as uniforms, cash 
and merchandise “shortages,” and 
premiums for life, health, and 
hospital insurance. However, the 
nature of the deduction and the im- 
pact of that deduction on the actual 
hourly wage realized by an employee 
after such deduction must be 
considered by the employer. 

For example, the cost of uniform 
cleaning and any “shortage” deduc- 
tions cannot be made if the net effect 
of such costs or deductions results in 
the employee receiving less than the 
minimum wage for all hours 
worked.'® These items operate 
primarily for the benefit or conven- 
ience of the employer; hence, deduc- 
tions that cut into the employee's 
minimum wage, in effect, deprive 
the employee of the minimum wage 
protection afforded by the FLSA. 
Where an employee is required to 
purchase and/or maintain equip- 
ment, uniforms and other articles re- 
lated to their work, employers 
usually add a certain sum to the 
minimum wage paid their employees 
to offset such costs and then, if ap- 
plicable, make the desired deduc- 
tions.!7 

On the other hand, deductions for 
items that benefit the employee ex- 
clusively (e.g., life, health and 
hospital insurance) may be made 
even though such deductions cut into 
the minimum wage. The deduction 
can only be taken, however, if the 
employee is given a free choice as to 
whether he wants the particular 
benefit. 

The FLSA also provides for a 
special allowance with regard to the 
payment of minimum wages to 
“tipped” employees. Tipped employ- 
ees are those who customarily and 
regularly receive more than $30 a 
month in tips. 29 U.S.C. §203(t) 
(1978). The employer may consider 
tips as part of wages, but the wage 
credit must not exceed 40 percent of 
the minimum wage. 29 U.S.C. §203 
(m) (1978).!8 

If the employer chooses to use the 
tip credit provision, he must inform 
the employee in advance and must 
be able to show that the employee 
receives no less than the minimum 
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wage when both direct wages and 
the tip credit allowances are com- 
bined. Also, employees must retain 
all of their tips, except to the extent 
that they participate in a valid tip 
pooling or tip sharing arrangement. 
29 U.S.C. §203(m) (1978). It is the 
employer’s responsibility to substan- 
tiate the tip credit taken since by law 
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the actual amount credited is left to 
the determination by the employer. 
If the employee can show that the 
amount of tips actually received was 
less than the amount determined by 
the employer as a tip credit, a wage 
adjustment will be ordered. 29 
C.F.R. §531.59 (1980).!9 

Payment of overtime—The over- 
time provisions of the FLSA and the 
calculations required by these provi- 
sions are the source of most em- 
ployer misunderstandings, miscalcu- 
lations, mistakes and resulting liability. 
Violations may occur because the 
wage-hour rules and _ regulations 
governing the payment for overtime 
are frequently confusing, complex, 
or appear to be unfair and illogical. 

The FLSA requires that when a 
nonexempt employee’s_ working 
hours exceed 40 per week, that em- 
ployee must be paid no less than one 
and one-half times his “regular rate” 
of pay for those hours in excess of 40. 
29 U.S.C. §207(a)(1) (1978).2° Each 
work week is a separate unit for over- 
time purposes; hours may not be 
carried to the next following week or 
averaged over two or more weeks. 29 
C.F.R. §778.104 (1981). 

As a general rule, the “regular rate” 
of pay is the employee's average 
earnings per hour, but this is not 
always the case.2! Complications 
arise when an employee is 


compensated by a method other than 
a straight hourly basis or when he is 
paid an hourly rate plus extras in such 


forms as incentives, bonuses, or 
night-shift premiums. To determine 
the regular rate of pay for overtime 
purposes under these circumstances, 
the employee’s total compensation 
for the week, excluding any com- 
puted overtime premiums, is divided 
by the total number of hours worked 
during the week, including overtime 
hours.2?2 


While certain compensation such 
as commissions and incentive bo- 
nuses must be included for compu- 
tation in the regular rate, there are 
several payments that may be ex- 
cluded from the calculation of the 
regular rate. These exceptions 
include the following: 

e Travel expenses, bona fide car 
allowances, and the like, 29 U.S.C. 
§207(e)(2) (1978); 

e Bonuses which are completely in 
the discretion of the employer, 29 
U.S.C. §207(e)(1) (1978); 

e Payment for vacations, holi- 
days, sickness, death in the family, or 
infrequent periods when the employ- 
er fails to provide sufficient work, 29 
U.S.C. §207(e)(3) (1978); 

e Qualified profit-sharing and 
pension plans, provided benefits are 
not based on hours worked, produc- 
tion, or efficiency, 29 U.S.C. §207(e) 
(3) and (4) (1978); and 

e Certain complicated premium 
pay plans of at least 1% times the 
regular rate for hours over a normal 
work week, Sunday work, etc. 29 
U.S.C. §207(e)(5)-(7) (1978). 

If a company fails to keep records 
which evidence the compensation 
employees are paid for straight time 
hours and overtime hours, it may en- 
counter difficulties during later en- 
forcement proceedings. If records 
are insufficient or nonexistent, then 
the company may be forced to 
reconstruct a pay week and calculate 
the employee’s regular hourly rate by 
dividing the total pay actually 
received for each work week by the 
total hours worked, and then pay an 
additional sum calculated as the 
overtime premium on the “regular 
rate” for hours over 40 in the week.” 

Child labor—The child labor pro- 
visions of the FLSA are relatively 
simple, yet the penalties, both civil 
and criminal, are so severe that the 
child labor standards must not be ig- 
nored by employers. 29 U.S.C. §212 
(1978). The child labor provisions are 
designed to protect the educational 
opportunities of minors and to pro- 
hibit their employment in hazardous 
jobs and under conditions detri- 
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B.1.S. 
EDUCES THE 
UNKNOWN 

TO THE 
KNOWN. 


With Experience: 

If the over 100 years of combined 
experience in the building industry 
of our key personnel does not con- 
vince you, how about our track 
record as expert witnesses in all 
aspects of building components. We 
have been serving Florida for over 
10 years. 


With Qualification: 

The estimates we render are de- 
pendable. Our expert testimony in 
deposition and/or court appearance 
is unshakable. Why? Because we 
go farther than state and county 
licenses, and certificates. We go 
farther than the knowledge of the 
unique construction found in Florida. 
Our team of licensed professionals, 
men with years of experience in 
building and construction receive 
regular, intensive training in our 
industry. 


With Integrity: 

B.LS. is er, qualified to 
design, construct, repair or replace 
any or all components of a building. 
We choose not to be involved in that 
aspect of the business, so that the 
facts reported in an unbiased and 
professional manner are always in 
your best interest. 


With a Proven Track 


Record: 

To our knowledge, our clients have 
either prevailed in court or reached a 
satisfactory settlement in every 
case. And we can document it. This 
type of history can only prove the 
best professional expertise available. 


B.1.S. Researches... 
Documents...Proves... 


Presents. ..Refutes... 

in virtually any type of dispute in the 
area of construction. 

The time to call B.1.S. is: 

Before you commit to litigation. 
Before you commit to closing. 
Before you sign off to new con- 
struction. Before you commit to 
unknown expenses, because you 
didn't call Building Inspection 
Services. 
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STATE ACCEPTED CONDO-CONVERSION 


DOCUMENTS 
CALL OUR LOCAL OFFICE TODAY. 
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LABOR LAW 


mental to their health or well-being. 

The child labor provisions cate- 
gorize employees by age and deline- 
ate the type of work an employee ata 
certain age bracket can or cannot per- 
form. Employers who do not adhere 
to these standards set by the Act are 
subject to stringent fines for vio- 
lations.5 

Equal Pay Act—The Equal Pay 
Act of 1963, enacted as an amend- 
ment to §6 of the FLSA, provides that 
no employer subject to the FLSA 
may discriminate in the payment of 
wages and other compensation with- 
in any establishment between em- 
ployees on the basis of sex. 29 
U.S.C. §206(d)(1) (1978). The equal 
pay provisions specifically prohibit 
wage differences based on sex “on 
jobs the performance of which 
requires equal skill, efforts, and 
responsibility, and which are per- 
formed under similar working con- 
ditions. . . .”%6 

Note that the jobs need only be 
substantially equal, not identical, for 
comparison purposes.?’ In addition, 
the comparison may be made in situ- 
ations where employees of one sex 
are doing work formerly performed 
by employees of the opposite sex.%8 


Although a wage differential 
based even in part on sex is prohib- 
ited, the law does permit differences 
based on factors other than sex such 
as bona fide seniority, merit systems 
or systems that reward productivity. 
29 U.S.C. §206(d)(1) (1978). 

An employer should realize that 
equal pay investigations are not 
limited to situations where a 


The Florida Bar News, a 
twice monthly tabloid 
newspaper, is now ac- 
cepting display advertis- 
ing. One time insertion 
for a 1/8 page ad may be 
placed for as lowas $180. 
Call (904) 222-5286 for 
additional information 
on advertising in The 
Florida Bar News. 
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complaint has been made. Unlike 
Title VII of the Civil Rights Act of 
1964, as amended, which requires a 
written charge of discrimination to 
be filed before an investigation can 
commence, spontaneous “spot checks” 
can be made by EEOC investigators 
under their Equal Pay enforcement 
authority to ensure that employers 
are not violating the prohibition on 
sex discrimination by unequal pay 
based on sex. 42 U.S.C. §2000e et seq. 
(1980) .29 

Recordkeeping requirements— 
Employers are required under the 
FLSA to keep records on wages, 
hours and other items, as specified in 
the Wage-Hour Division’s regula- 
tions. 29 C.F.R. §516 et seq. There is 
no particular form or format 
required for such records, but they 
must be kept, retained and contain 
for review certain minimum items 
and basic elements of information. In 
order to facilitate the conduct of 
governmental inquiry, should it 
become necessary, the regulations 
require that such records must be 
kept for at least two years. 29 C.F.R. 
§516.6 (1980). Payroll records and 
certain other records must be kept 
for at least three years. Id. 

Investigation and enforcement 
procedures—Section ll(a) of the 
FLSA gives the Secretary of Labor or 
his designated representative the 
power to examine the records of 
employers to determine whether 
violations of the Act have been 
committed. 29 U.S.C. §211(a) (1978). 
For this purpose, the Secretary may 
issue subpoenas for the production of 
records and solicit the aid of the 
courts in compelling a response to 
such subpoenas.*° 

The primary responsibility for en- 
forcing and administering the FLSA 
rests with the Wage and Hour Divi- 
sion of the U.S. Department of 
Labor. 29 U.S.C. §204 (1978). In 
recent years, an overwhelming ma- 
jority of the investigations under- 
taken by the Division have been the 
direct result of specific complaints 
filed by individual employees. 

The Division’s enforcement of the 
FLSA is carried out by compliance 
officers stationed throughout the 
United States. As the Division’s autho- 
rized representatives, they have the 
authority and the expertise to conduct 
investigations and to gather data on 
wages, hours, and other employment 
conditions and practices for an 
evaluation of compliance with the 
Act. 
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The FLSA provides for the follow- 
ing methods of recovering unpaid 
minimum wages and/or overtime 
wages: The Division may supervise 
payment of back wages (§216); the 
Secretary of Labor may bring suit to 
collect unpaid minimum wages and 
overtime pay due employees, plus an 
equal amount as liquidated damages 
(§216(b)); an employee may file a 
private suit for back pay and an equal 
amount as liquidated damages plus 
attorney’s fees and court costs (Id.);! 
or the Secretary may obtain an in- 
junction to restrain employers from 
violating the law (§§216(b) & 217).%2 

Any amount owed to an employee 
in violation of the equal pay provi- 
sions is deemed unpaid minimum 
wages or unpaid overtime compen- 
sation under the FLSA. 29 U.S.C. 
§207(d)(3) (1978). A two-year statute 
of limitations usually applies to the 
recovery of back pay, but a three- 
year time limit will be applied in the 
case of willful violations. Willful vio- 
lations may be prosecuted criminally 
and the violator fined up to $10,000; a 
second conviction may result in im- 
prisonment. 29 U.S.C. §216(a) 
(1978). 

To coin and expand upon an old 
maxim: Ignorance may be blissful 
but, in the area of wages, hours and 
pay practices, it can be very expen- 
sive to the unknowing or uninformed 
client. 0 


129 U.S.C. §201 et seq. (1978). 

2See, 29 U.S.C. §203(s) (1978). The first two 
types of coverage comprise the “employee 
test” of coverage—the nature of the 
employee’s work, not the nature of the 
business, is controlling. It is the third type of 
coverage that depends on the nature of the 
business. If the “enterprise” is covered, all 
employees not specifically exempted are 
covered by the Act, regardless of the relation- 
ship of their individual duties to commerce or 
the production of goods for commerce. 

3See, Schultz v. Wheaton Glass Co., 421 
F.2d 259 (3d Cir. 1970), cert. denied, 398 U.S. 
905 (1970); Retail Store Employees Union v. 
Drug Store-Community Drug Co., Inc., 307 F. 
Supp. 473 (D.D.C. 1969). 

429 U.S.C. §203(d) (1978). 

5Donovan v. 75 Truck Stop, Inc., 25 WH 
Cases 448 (M.D. Fla. 1981); Schultz v. Mack 
Farland & Sons, 413 F. 2d 1296, 1300 (5th Cir. 
1969). 

®Mitchell v. Kentucky Finance Co., 359 
U.S. 290 (1959); Brennan v. Southern Produc- 
tions, Inc., 513 F. 2d 740 (6th Cir. 1975). 

An employer claiming an exemption 
should be prepared to prove that the 
employee meets all the requirements of the 
Wage-Hour regulations for each week an 
exemption is assumed or claimed. 

*See, 29 U.S.C. §213(a)(1) (1978); 29 C.F.R. 
et seq. See, Lyles v. K-Mart Corp., 25 WH 
Cases 401 (M.D. Fla. 1981). 

5In 1981 Congress decided not to follow its 
established practice of enacting legislation 
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providing for annual increases in the minimum 
wage; for the first time in five years, there was 
no increase in the minimum wage in 1982. 

°6 WH Cases 83 (1946). 

1099 U.S.C. §251 et seq. 

‘In short, compensation for nonproductive 
time was no longer required. 

INTERPRETATIVE BULLETIN ON Hours 
WorkeEp, Part 785, §785.11 (1970). If the em- 
ployer knows or has reason to believe that 
work is being performed, the time is com- 
pensable and must also be counted for over- 
time purposes; i.e., any time that employees 
work during their lunch period is compensable 
time where the employer allows or has reason 
to believe that such work is being performed. 

1S The burden is on the employer to establish 
the “reasonable cost” of such benefits as meals 
and lodging. Donovan v. New Floridian 
Hotel, Inc., 25 WH Cases 645 (11th Cir. 1982). 
Reasonable cost has been defined as “actual 
cost” to the employer providing the benefit, 
without the employer's profit included. 29 
C.F.R. §531.3(c) (1980). 

'4See, WH Op. 513 (February 24, 1982). 

15 See, e.g., Davis Brothers, Inc. v. Marshall, 
25 WH Cases 101 (N.D. Ga. 1981), appeal 
docketed, No. 81-7775 (11th Cir., October 5, 
1981); Marshall v. New Floridian Hotel, Inc., 
24 WH Cases 530, 539 (S.D. Fla. 1979), aff d., 
25 WH Cases 645 (11th Cir. 1982). 

'6Mayhue’s Super Liquor Stores, Inc. v. 
Hodgson, 464 F. 2d 1196 (5th Cir. 1972); 
Donnovan v. 75. Truck Stop, Inc., 413 F.2d 
1296, 1300 (5th Cir. 1969); Brennan v. 
Mormarlor Enterprises, Inc., 21 WH Cases 884 
(D.C. Tex. 1974). 

'’Wage-Hour officials estimate that the 
minimum wage employee who is required to 
clean and maintain a uniform should be paid 
one additional hour per week if the employer 
requires the uniform. (approx. 8¢ per hr.). 
Such reimbursement is no longer required for 
“wash and wear” uniforms. See, WH Op. 511 
(July 31, 1981). 

'SPrior to 1979 there was a pre-existing tip 
credit of 50 percent of the applicable 
minimum wage. As a result of the 1977 amend- 
ments to the FLSA, the pre-existing tip credit 
of 50 percent was reduced: January 1, 1979 — 
to 45 percent; January 1, 1980 — to 40 percent. 

'8Employers who cannot substantiate the 
tip credit claimed because of insufficient 
records are substantially disadvantaged when 
it comes to rebutting an employee’s claim. 

20No employee may waive his right to this 
statutory compensation. 

2129 U.S.C. §207(e) (1978). An employee 
who receives $6 per hour straight salary would 
receive 1’: times that rate, or $9, for each hour 
he worked in excess of 40. 

22To illustrate, assume that the employee in 
addition to his $6 per hour straight salary 
receives a production bonus of $9.20 after 
working a 46 hr. workweek. His regular hourly 
rate of pay is $6.20 an hour (46 hours at $6/hr. is 
$276; the addition of the $9.20 bonus takes a 
total of $285.20; this total divided by 46 hrs. =a 
rate of $6.20/hr.) The employee is entitled to 
be paid a total wage of $303.80 for 46 hrs. (46 
hrs. at $6.20/hr. + 6 hrs. at $3.10/hr or 40 hrs. at 
$6.20/hr. + 6 hrs. at $9.30/hr. (12 the calculated 
rate of $6.20). 

231f the payments are required by a court, 
the court may assess the cost of attorney's fees 
and liquidated damages up to an amount equal 


to the back pay awarded. 

24HaNDY REFERENCE GUIDE TO THE FAIR 
Lasor STANDARDS Act, WH Publication 1282, 
U.S. Department of Labor (Rev'd October 


1978). 

2529 U.S.C. §216(e) (1978). Under this 
section a civil penalty of up to $1000 for any 
child labor violation can be assessed against 
the employer. 

261d. Where a violation exists, an employer 
may not reduce the wage rate of an employee 
in order to eliminate the wage differential. 

27§chultz v. Wheaton Glass Co., 421 F.2d 
259 (3d Cir. 1970), cert. denied, 398 U.S. 905 
(1970). The application of the equal pay 
standard is not dependent on job titles or 
classifications, but rather on actual job re- 
quirements and performance. 

28]NTERPRETATIVE BULLETIN ON EQuaL Pay 
FoR Work, §800.114 (1967). 
29On July 1, 1979, the administration and 


enforcement of the Equal Pay Act was trans- 
ferred from the Wage and Hour Division of 
the Department of Labor to the Equal 
Employment Opportunity Commission. 

Oklahoma Press Publishing Co. v. 
Wawling, 327 U.S. 186 (1946). The Act does 
not require that records be kept in any particu- 
lar form; the use of time clocks for the purpose 
of recording hours worked is not required. 

31Employers should be advised that it is a 
violation of the FLSA to fire or in any other 
manner discriminate against an employee for 
filing a complaint or participating in a legal 
proceeding under the law. 29 U.S.C. §215(a) 
(3) (1978). 

%2See, Donovan v. 75 Truck Stop, Inc., 25 
WH Cases 448 (M.D. Fla. 1981). 
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corporate and individual trust customers. And 
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Together with you and your professional advisors, we 
can attain the results that you require from your ac- 
count. We offer experienced administration, aggres- 
sive cash and portfolio management, automated ac- 
counting and securities clearing systems; all with an 
emphasis on continual client communication. 

Seek the experience and “know-how” of the trust spe- 
cialists that are dedicated to helping you reach your 
goals . . . the Florida National Trust People. 
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The 1982 tax law has made 
profound changes in the pension and 
retirement benefits available to pro- 
fessional organizations. While it re- 
duces the maximum allowable 
contributions to various retirement 
trusts which will affect some law- 
yers (and doctors), it also has a very 
positive set of provisions. By 1984, 
the pension laws for incorporated 
and unincorporated businesses will 
be the same. 

For many years, Congress dis- 
criminated blatantly against unin- 
corporated businesses. Until the 
sixties, they were denied pensions 
entirely. Gradually, Congress al- 
lowed small contributions into so- 
called Keogh Plans by self-employed 
individuals, starting with a ceiling of 
$1,250 per year per individual, which 
is currently $15,000 or 15 percent of 
income. 

The pension plans of partnerships 
and sole proprietors were also in- 
hibited by special pension rules, 
were limited to a single plan (rather 
than the two plans permitted cor- 
porations), required full or rapid 
vesting, and were constrained by 
special investment requirements—to 
name only some of the discrimina- 
tory provisions. The result has been a 
massive move to the corporate form 
of practice by professionals including 
lawyers. In 1977, the last year for 
which census data are available, 
there were 27,000 law partnerships 
and almost 14,000 professional cor- 
porations. In other words, one-third 
of the practice units of lawyers had 
incorporated. The number has in- 
creased since that time.! 

The Tax Equity and Fiscal Respon- 
sibility Act of 1982 has changed all 
that. Pension planning is no longer a 
reason to practice law in the form of a 
corporation. Even the $5,000 death 
benefit is now available to partner- 
ships. But pensions alone may not be 
the only reason to practice law in 
corporate form. 

Although lawyers have traditional- 
ly practiced in the form of partner- 
ships, most other business activity is 
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Are professional corporations dead? 
By Robert I. Weil 


conducted by corporations. Before 
we discard professional corpora- 
tions of lawyers entirely, let's 
examine some of the advantages of 
the corporate form as it pertains es- 
pecially to the practice of a licensed 
profession. 


Accumulation of capital 


A corporation can accumulate cash 
to be used for major purchases at a 
much lower cost than a partnership. 
The initial tax rate for corporate 
profits in 1983 and thereafter is only 
15 percent of the first $25,000 and 18 
percent on profits of $25,000 to 
$50,000. (The 46 percent maximum 
rate is in effect for profits over 
$100,000.) 

For all but the very large, firms 
planning to purchase a computer ora 
new office, or just to build up cash 
for contingencies, it will be much 
better to accumulate the cash over a 
few years at such low rates, rather 
than at the typical 50 percent federal 
income tax rates of partners. Re- 
tained profits in a corporation even- 
tually increase the value of shares of 
stock, and such increased value can 
be reflected in its later sale. (But be 
sure to check the state tax rate on 
corporate profits and how that will 
affect this proposition. In Pennsyl- 
vania, for example, the state tax rate 
is a flat 11 percent on corporate 
profits, leaving this argument 
damaged but still valid.) 


Transferability of ownership 


The corporate form clearly 
separates ownership from work per- 


formed and sales by employee- 
lawyers. While the stock of a 
professional corporation is restricted 
to licensed employees, ownership of 
assets represented by stock is dealt 
with separately from management 
and compensation. Stock may be 
bought and sold between the cor- 
poration and employees, or between 
stockholders. Most often, it is traded 
at net asset value to minimize tax con- 
sequences. However, stock can be 
valued on the accrual basis if it is 
desired to take work in progress and 
accounts receivable into account in 
valuing ownership of the firm. This is 
a much simpler process than the pro- 
cedure used in many partnerships 
where ownership is (or should be) re- 
flected in capital accounts. There are 
a great many law partners for whom 
the capital account is a mystery. 


Management structure 


The corporate form of organiza- 
tion, when it is followed in a law firm, 
is well known and effective. How- 
ever, one can manage and organize a 
partnership in the same way if one 
elects to do so. In the corporate form, 
the stockholders (voting their shares) 
elect a board of directors. The stock- 
holders may have other limited 
functions or rights, particularly with 
regard to the sale of stock to new 
individuals, termination of stock- 
holders, and other basic matters. 

The board of directors, which may 
include some or all of the stockhold- 
ers, each with one vote, is the policy- 
making or legislative body of the 
corporation. It makes the important 
decisions, and it selects the manage- 
ment, typically a president, vice 
president, a secretary, and a treasur- 
er. These officers operate the affairs 
of the corporation on a day-to-day 
basis, and administer the policies 
approved by the board of directors. 
In a small firm, an officer may have 
multiple functions. 

This form of business organization 
with many variations and modifica- 
tions works well in a free market 
economy, and it is one advantage of 


the corporate form, even if not exclu- 
sive to it. 


Fiscal year 


Corporations can use a fiscal year, 
which can be a_ considerable 
advantage when a firm’s cash flow is 
irregular. Most professional cor- 
porations should use a fiscal year 
ending the last day of January or 
February. This enables a corpora- 
tion to pay employees bonuses in one 
or both of two calendar years which 
equate to personal tax years. A bonus 
received by a lawyer-employee in 
January is not reported as personal 
income by him until 14 months later. 
A firm which experiences an un- 
usually large fee can distribute it to its 
owner-employees in two tax years. 
Of course, if all of the owners are in 
the 50 percent tax bracket anyway, 
this may not matter as much, but it 
gives more time to find tax shelter. 


Employee benefits 


Benefits paid for employees are 
deductible to a corporation and are 
not taxable income to employees. 
Even with eradication of the pension 
plan distinctions between the two 
forms of organization, employee 
benefit advantages remain exclusive 
to corporations. 

Employees, including sharehold- 
ers, may receive the following non- 
taxable benefits: disability income 
insurance, medical/health/hospital 
insurance (including 100 percent 
reimbursement if made available to 
all qualified employees), and term 
life insurance. For highly paid indi- 
viduals, such benefits may be worth 
as much as $3,000 per year or $1,500 
in taxes. Since most employers find it 
necessary to provide such insurance 
programs for staff anyway—if they 
want to keep their staff—the corpo- 
rate form enables them to provide a 
similar benefit to the owners of the 
firm. Offsetting this is increased 
liability for workers’ compensation 
and unemployment compensation 
payments. 


Limited liability 


In a partnership, all of the per- 
sonal assets of all partners are at risk 
if a claim exceeds the insurance 
coverage of the firm, or if the 
insurance coverage lapses. In a pro- 
fessional corporation, a lawyer is 
only responsible for his own acts and 
those of subordinate lawyers, but not 
for those of his peers. The corpora- 
tion itself is liable for the acts of its 


employees. This reduction in lia- 
bility may be a significant benefit in 
some forms of practice. Nonprofes- 
sional liability, for example, an auto 
accident, is limited to corporate 
assets. 


Robert I. Weil is a certified man- 
agement consultant and a princi- 
pal in Altman & Weil, Inc., 
Ardmore, Pennsylvania, a firm 
which specializes in work for law- 
yers. Weil is editor of The Altman & 
Weil Report to Legal Management, 
and co-author of How to Manage 
Your Law Office (Matthew Bender 
& Company, New York). 


Disadvantages of corporations 

A partner's social security tax is 
only 75 percent of the social security 
tax of a shareholder-employee. How- 
ever, the tax paid by the corporation 
is deductible to it, so that the ultimate 
amount is not of great significance. 

If a corporation pays dividends, 
this would result in double taxation. 
However, well-managed profes- 
sional corporations keep that 
problem very, very small. 

Law firms operating in multiple 
states may have difficulty incor- 


porating their practices, since most 
of the state acts do not provide for 
interstate practice, but there are a 
number of exceptions. 

Sole proprietorships require less 
recordkeeping than professional cor- 
porations. The difference in the 
number of reports and tax returns 
required between a partnership and 
a professional corporation is not, 
however, significant. 


Summary 


While the incentives to form pro-- 
fessional corporations have certainly 
been reduced by the new pension 
equalization provisions, a great deal 
of utility remains in such vehicles. 

What has been said in this article 
about professional corporations does 
not pertain to partnerships of cor- 
porations, or what the new tax law 
calls “professional service corpora- 
tions.” These are corporations which 
usually employ only one person—the 
owner, and contract their services to 
a larger organization exclusively. 
The new law makes such corpora- 
tions generally undesirable and pro- 
vides a method for their liquidation. 


11977 Census of Service Industries, U.S. 
Department of Commerce, Bureau of the 
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CURRENT LEGAL LITERATURE 


Joint Property 


This book by Alexander A. Bove, 
Jr., was published by Simon & 
Schuster/Fireside Books, New York. 
This review by Boston lawyer Steven 
K. Reimer is reprinted with permis- 
sion from the Massachusetts Lawyers 
Weekly. 

It has been said that joint property 
is the plague of every estate lawyer, 
and perhaps this is so. According toa 
new book entitled Joint Property by 
Alexander A. Bove, Jr., a Boston tax 
attorney and author of the Boston 
Globe's Family Money Column, 
more than three-fourths of all family 
property is held in some form of co- 
tenancy, and this form of ownership 
is the subject of more litigation than 
any other probate issue. 

Most lawyers would probably 
agree with this due to the 
overwhelming and truly arbitrary 
use of joint tenancies without any real 
knowledge on the part of our clients 
of the serious risks and problems 
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involved. In view of this it is about 
time that someone (in this case an 
experienced attorney) has _ finally 
written a book on the subject. 

It is interesting to note that, despite 
the popularity and problems of joint 
property, up to this point there has 
been no central reference source on 
the myriad of practical as well as 
legal and tax problems associated 
with the various forms of co- 
tenancies, including joint tenancies, 
tenancy by the entirety, tenancy in 
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common and even community 
property ownership. Bove’s book 
carefully and thoroughly covers all of 
these issues, with liberal use of 
interesting case _ illustrations, first 
from the basics and then on to such 
things as creditor’s rights to joint 
property, ways to legally terminate 
co-tenancies, income, gift and estate 
tax implications of joint tenancy, and 
the various legal remedies co-tenants 
have against one another, including 
partition, accounting, ejectment, 
trespass and conversion. 

It was a pleasure to see full 
chapters on such things as joint safe 
deposit boxes (and the law on who 
owns the contents), joint bank 
accounts, (especially the problems 
related to “convenience” accounts) 
and for the general practitioner, 
“Joint Tenancy and Divorce,” which 
explains in practical detail the legal 
and tax effects on the various types of 
co-tenancies in contemplation of and 
after a divorce... . 

After his thorough coverage of the 
many problems of co-tenancies, 
Bove offers funded living trusts as a 
strongly recommended solution, but 
he warns against the use of “tear-out” 
forms. On this attorney’s sore spot he 
gives due disrespect to “Dacey” type 
trusts, likening them to cheap mail- 
order suits that don’t fit! His clear 
instructions are to get the best pro- 
fessional advice so that your trust 
does what you want it to, with a 
minimum of court interference. 

If I have criticism about the book, 
it is that it may be described as too 
straightforward and easy to under- 
stand. And although he_ uses 
numerous actual cases to illustrate 
the various points, its use for 
technical research is limited, since 
there are no legal or tax citations 
included. From a practical 
standpoint, however, the book 
contains an easily read, bread and 
butter approach to the every day 
problems and questions we face in 
our practice when confronted with 
issues related to joint ownership or 
co-tenancies of one form or another. 

In short, although it may not be 
suitable for citation in a 
Supreme Court brief, it is a must for 
every practicing attorney as a desk 
top reference whenever a question 
on joint property arises. 0 
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